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The Federal Fair Labor Standards Act (“FLSA” or the “Act”) requires 

employers to pay minimum wage (presently $7.25 an hour) and 1½ times their regular rate 

for hours worked over 40 in a workweek to non-exempt employees.  The Act exempts from 

its overtime requirements, certain “white-collar” employees, including employees employed 

in bona fide executive, administrative, professional, outside sales or computer professional 

capacities.  In addition, the FLSA does not preempt state wage hour laws which may 

impose higher minimum wages or additional requirements.  Accordingly, it is vital to check 

both federal and state laws when implementing payroll practices and time keeping 

procedures and when assessing potential liability for wage and hour violations. 

The United States Department of Labor (“DOL”) published regulations on the 

exempt status of executive, administrative, professional and other "white-collar" employees 

at 29 C.F.R. § 541.  These Regulations contain the tests that employers must meet to 

exempt white collar employees from the FLSA's requirements for minimum wage and 

overtime compensation.  Employers must satisfy the "duties" test, and be paid a minimum 

salary of $455 per week to meet the criteria of the executive, administrative and 

professional exemption. But remember that  some states (like New York require a higher 

salary to qualify for the exemptions) 
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I. TRAPS & PITFALLS TO AVOID AND WAYS TO RECOVER 

State and Federal Wage Hour laws can be an expensive trap for the unwary.  

Some of the most common mistakes employers make include: 

A. PITFALL #1: 

Failure to Pay Minimum Wage 

Employers must pay the current minimum wage.  Federal law now requires a 

minimum wage of $7.25 an hour, and some states and localities impose even higher 

minimums.  Certain states may also require supplemental wages for split shifts, spread in 

hours over 10 or other amount in a workday and, if uniforms are required, employers have 

to provide a uniform allowance or clean the uniform.   

Tipped Employees 

Employers may, however, take a “tip credit” for certain food service 

employees or other tipped employees, meal allowances for meals furnished; and lodging 

allowances for rooms.  Some states, however, do not allow tip credits. 

Under Federal law, an employee who customarily and regularly receives 

more than $30 a month in tips is considered a “tipped employee.”  See 29 U.S.C. § 203(t).  

Tips actually received by tipped employees may be counted   as a credit against the 

minimum wage up to $5.12 per hour.as wages, but the employer must pay not less than 

$2.13 per hour in direct wages.  See DOL Fact Sheet #15, Tipped Employees Under the 

Fair Labor Standards Act, available at www.dol.gov/whd/regs/compliance/whdfs15.pdf.  

But remember that the direct wages paid plus the tips received must be at least equal to 

the minimum wage (currently $7.25 per hour for the first forty hours in a workweek and 

$10.875 for hours worked over forty in a workweek).  Otherwise the employee must be 

paid at least the minimum wage (currently $7.25 per hour and $10.875 per hour for hours 
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worked over forty in a workweek). The actual calculation where direct wages plus tip credit 

equals the minimum wage is to calculate the direct wage before tip credit multiplied by the 

hours worked up to forty and the overtime minimum rate of $10.875 minus the tip credit 

taken for all hours worked over forty in a workweek. 

The minimum wage for a tipped waiter who works fifty (50) hours in a work 

week is $388.75 calculated as follows:  

40 hours X $7.25 per hour = $280 plus 

10 Hours X $10.875 per hour=$108.75 

Since the maximum credit that the employer can claim for tips actually 

received by the waiter is $5.12 per hour ($7.25-$2.13), the maximum tip credit for fifty 

hours is $256 meaning that the hourly pay for that week must equal at $132.75 ( $388.75-

$256) so that the hourly rate is $2.67 per hour for the fitly hours worked ($132.75 divided 

by 50 hours).  

Again some states require a higher minimum wage for tipped employees, 

and impose other requirements and restrictions.  For example New York issued new 

regulations effective January 1, 2011, which require a minimum of $5 an hour be paid to 

tipped food service employees, and higher rates for other tipped employees in the 

Hospitality industry, with an overtime rate of $10.875 minus any tip credit taken for hours 

worked in excess of 40 in a workweek. 

Federal law defines tips as “a sum presented by a customer as a gift or 

gratuity in recognition of some service performed for him” as distinguished from a “service 

charge.”  29 C.F.R. § 531.52. But that rule may be different in some states. New York for 
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example has a presumption that a “Service Charge” is a tip unless  the patron is 

unequivocally told it will not be distributed as a gratuity to wait staff. 

Pooling tips as agreed by waiters is permissible.  29 C.F.R. § 531.54. 

Tipped employees’ regular rate for overtime purposes is determined by 

multiplying the applicable minimum wage by 1.5, then subtracting the amount of the tip 

credit.  Tips in excess of the tip credit are not included in the regular rate.  29 C.F.R. 

§ 531.60. 

It is also possible that if a house, or apartment, and utilities are provided, 

employers may deduct a fair and reasonable amount, not to exceed the value of prevailing 

rentals in the vicinity, for comparable facilities.  The DOL takes the position that there can 

be a credit of the amount of the value, or the cost, of lodgings whichever is less. 

Under federal law, employers get credit against the minimum wage for the 

lower of reasonable cost or “fair value” of board, lodging or other facilities customarily 

furnished to employees.  29 C.F.R. § 531.2.  Reasonable cost does not include profit.  29 

C.F.R. § 531.3(b).  The DOL can be petitioned to determine “reasonable cost” or “fair 

value.”  29 C.F.R. § 531.4 and § 531.5. 

Facilities do not include items found by the Wage Hour Administration “to be 

primarily for the benefit of convenience of the employer including “tools of the trade,” 

“uniforms and . . . their laundering, where the nature of the business requires the employee 

to wear a uniform.”  29 C.F.R. § 531.3(d)(2). 

B. PITFALL #2: 

Misclassifying Exemptions Resulting in Failure to 
Pay Overtime to Non-exempt Employees              
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Mischaracterizing employee “primary duties” as executive, administrative, 

professional, outside sales, or sophisticated computer related work is a common mistake 

which defeats the exemption as is mischaracterizing employees as independent 

contractors.  Also prevalent is the mistake of improper salary docking practices.  Making 

deductions from an exempt employee's salary for partial day absences or jury duty or 

military leave invalidates the exemption of any employee whose salary is subject to such 

deduction.  As a result, the employer may owe back pay to the employee under federal law 

for overtime for all hours worked over 40 in a workweek for two years (or three years if the 

violation is deemed willful). But some states have longer statutes of limitation. New York 

for example has a six year statute of limitations. 

For a more detailed examination of these problems, see Section II 

Below. 

C. PITFALL #3: 

Retaliating Against An Employee Who “Blows the Whistle” 
About Perceived Wage Violations      

Pursuant to the FLSA it is unlawful to: 

discharge or in any other manner discriminate against any 
employee because such employee has filed any complaint or 
instituted or caused to be instituted any proceeding under or 
related to this chapter, or has testified or is about to testify in 
any such proceeding. . . . 

29 U.S.C.A. § 215(a)(3). 

To establish a prima facie claim for FLSA retaliation, a plaintiff must 

demonstrate that: (1) he or she “filed any complaint” of a perceived wage/hour violation, (2) 

he or she subsequently suffered adverse action by the employer; and (3) a casual 

connection existed between the employee's activity and the adverse action.  
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In Kasten v. Saint-Gobain Performance Plastics Corp., 131 S. Ct. 1325 

(2011), the Court addressed  FLSA retaliation “filing any complaint” and held that an oral 

complaint is sufficient to trigger retaliation protection.  But the Court went on to opine that 

to trigger protection 

[A] complaint must be sufficiently clear and detailed for a 
reasonable employer to understand it, in light of both content 
and context, as an assertion of rights protected by the statute 
and a call for protection. 

Id. 

But the FLSA does not say where the complaint is to be filed and the Courts 

are beginning to consider whether an internal intracompany complaint is sufficient to 

trigger protection. 

In Minor v. Bostwick Laboratories, Inc., ---- F.3d----, 2012 WL 251926 (4th 

Cir. Jan. 27, 2012), the Court held that plaintiff’s meeting with a corporate executive to 

protest a supervisor’s direction to falsify time records to avoid overtime was sufficient to 

trigger retaliation protection.  But the Court continued that its holding “Does not mean that 

every instance of an employee ‘letting off steam’ to his employer constitutes protected 

activity.”  Id. at *9 (citation omitted).  The test to be applied was that the protest must be 

made with “some degree of formality … to the point where the recipient has been given fair 

notice that a grievance has been lodged and does, or should, reasonably understand that 

matter as part of its business concerns.”  Id. 

To reach its conclusion, the Fourth Circuit relied on the following in  holding 

that an intracompany complaint is protected under the FLSA.   

Indeed, the majority of circuits to consider the question of 
whether intracompany complaints are protected activity within 
the meaning of “filed any complaint” have answered in the 
affirmative, basing their decisions on the FLSA's remedial 
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purpose.  See, e.g., Hagan v. Echostar Satellite, LLC, 529 F.3d 
617, 626 (5th Cir .2008) (“We adopt the majority rule, which 
allows an informal, internal complaint to constitute protected 
activity under Section 215(a)(3), because it better captures the 
anti-retaliation goals of that section.”); Lambert v. Ackerley, 180 
F.3d 997, 1004 (9th Cir.1999) (en banc) (finding that § 
215(a)(3) covered internal complaints based on its remedial 
purpose); Valerio, 173 at 42 (same); EEOC v. White & Son 
Enters., 881 F.2d 1006, 1011 (11th Cir.1989) (same); Love v. 
RE/MAX of Am., Inc., 738 F.2d 383, 387 (10th Cir.1984) 
(same); Brennan v. Maxey's Yamaha, Inc., 513 F.2d 179, 181 
(8th Cir.1975) (same); see also EEOC v. Romeo Cmty. Sch., 
976 F.2d 985, 989 (6th Cir.1992) (holding that an employee's 
complaints to her employer were sufficient to trigger protection 
of the FLSA's antiretaliation provision without explaining its 
rationale).  Cf. Brock v. Richardson, 812 F.2d 121, 124–25 (3d 
Cir.1987) (holding that, because of the FLSA's remedial 
purpose, a retaliatory firing based on an employer's belief that 
an employee had filed a complaint—even when he had not—
was prohibited by § 215(a)(3)). 

Id. at*8. 

Still open is the issue of whether a gripe or a grumble to a low level 

supervisor will suffice. 

In Valerio v. Putnam Assocs. Inc., 173 F.3d 35 (1st Cir. 1999), the plaintiff 

sent notes to her employer indicating she planned to complain to the Wage Hour Division 

but had not yet consulted them.  On appeal, the court held that the internal memos 

triggered the anti-retaliation protections of the FLSA.  See also Chennisi v. Commc’ns 

Constr. Group, LLC, No. 04-4826, 2005 WL 387594 (E.D. Pa. Feb. 17, 2005) (finding an 

employee’s internal complaint to his employer was protected activity within the meaning of 

“filed any complaint” in the anti-retaliation provision of the FLSA).  

Courts are split whether punitive damages are available for retaliation claims 

under the FLSA.  29 U.S.C.A. § 216(b).  Compare Snapp v. Unlimited Concepts, 208 F.3d 

928, 933 (11th Cir. 2000) (holding that punitive damages are not available under § 216(b)) 
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with Travis v. Gary Cmty. Mental Health Ctr., Inc., 921 F.2d 108, 111-12 (7th Cir. 1990) 

(1977 amendment to the FLSA authorizing suits for “legal relief” includes punitive 

damages) see also Shea v. Galaxie Lumber & Constr. Co., 152 F.3d 729 (7th Cir. 1998) 

(finding punitive damages may be awarded on an FLSA retaliation claim in the absence of 

a separate compensatory damages award).  Damages for emotional and mental distress 

are also permitted for violations of the FLSA’s anti-retaliation provisions.  Moore v. 

Freeman, 355 F.3d 558 (6th Cir. 2004). 

D. PITFALL #4: 

Misclassifying an Employee As an Independent Contractor 

Independent contractors are in business for themselves, and are not 

employees.  Therefore, they are not subject to minimum wage and overtime requirements 

under the FLSA.  In addition, employers do not have to withhold taxes or pay payroll taxes 

such as FICA, FUTA, Unemployment Insurance taxes or even Workers’ Compensation 

Insurance premiums for independent contractors. 

It is often difficult to determine whether a worker is an independent 

contractor.  The state and federal tax and labor laws vary in their criteria. 

The key factors involve the right to control the means and manner in which 

the work is performed by the persons who are to do the work and, in some cases, the 

nature of the work (i.e., whether these tasks are normally performed by employees).  The 

designation of the person as an independent contractor in a contractual document is not 

necessarily dispositive.  Indeed, the mere reservation of elements of control in a contract 

may be a factor indicating the "right" of control (although not exercised) and therefore 

"employee" status. 
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In Herman v. Express Sixty-Minutes Delivery Serv., Inc., 161 F.3d 299 (5th 

Cir. 1998) (“Express”), the court held that drivers who made deliveries for Express were 

independent contractors based on the following factors: 

(1) They signed independent contractors’ agreements; 

(2) They received a commission for each delivery; 

(3) They provided their own vehicles; 

(4) They paid for their own gas, and vehicle maintenance; 
and 

(5) They provided their own uniforms, pagers, ice and 
biomedical hazard bags. 

Because Express, the employer, exercised little control over the drivers, the 

drivers had an investment in the tools of their trade, and the drivers could control when 

they worked and for how long, the court found that they were not employees.   

Other courts examining different facts have come to different conclusions.  

See Thibault v. Bellsouth Telecomm., Inc., 612 F.3d 843 (5th Cir. 2010) (“splicer” 

contracted for three month project to repair telephone infrastructure as a result of 

Hurricane Katrina was not an employee);  Estate of Suskovich v. Anthem Health Plans, 

VA, 553 F.3d 559 (7th Cir. 2009) (computer programmer not an employee under control 

test where he was answerable only for his final performance on projects, over the length of 

short term contracts, and had considered himself an independent contractor as identified 

on his tax returns);   

E. PITFALL #5: 

Failure to Pay Wages or Overtime to “On Call” Employees 

The test for the requirement of payment for “on call” hours under federal law 

is whether the employee is “waiting to be engaged" or "engaged to wait."  An employee 
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"standing by" who is required to work when called may be working, and should be on the 

clock.  However, employers do not have to pay employees who can do significant other 

things while on call or can choose not to respond. 

In Dinges v. Sacred Heart St. Mary's Hosps., Inc., 164 F.3d 1056 (7th Cir. 

1999), on call Emergency Medical Technicians ("EMTs") had to report to the hospital 

within seven minutes of being called.  The EMTs complained they could not go beyond 

seven minutes so they could not travel outside Tomahawk (the immediate area) to attend 

weddings, special events, etc. when they were on call.  The Seventh Circuit disagreed and 

held that the EMTs could do lots of things like cooking, eating, sleeping, housework and 

going to the movies.  As a result, the Seventh Circuit found that the time EMTs were on 

call was not compensable. 

F. PITFALL #6:  

Failure to Pay for Time Spent Donning and Doffing 

Employees who must don protective clothing on the employer’s premises 

may be engaged in compensable working time before they engage in the productive labor 

for which they are hired.  IBP, Inc. v. Alvarez, 546 U.S. 21 (2005).  Time spent walking to 

and from the production floor after donning and before doffing, may  well be compensable.  

Time spent waiting to don the first piece of gear that marks the beginning of the continuous 

workday may be excluded from coverage under the FLSA because it may be a 

noncompensable “preliminary” activity.  

G. PITFALL #7: 

Failure to Pay All Earned Wages to Employees 

Employers must timely pay employees their full wages.  Wages include 

commissions, benefits, and tips.  In New York, it is a crime for an employer (and for the 
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officers and agents of a corporation) to knowingly permit the corporation to fail to pay 

wages.  See N.Y. Lab. Law § 198-a.  There may also be personal liability for shareholders 

of a non-publicly traded corporation if wages are not paid.  See N.Y. Bus. Corp. Law § 630.  

States have different statutes and laws regarding the timing of wage payments.  In New 

York, for example, manual workers must generally be paid once a week, within 7 calendar 

days, and clerical and other workers must be paid not less than semi-monthly.  See N.Y. 

Lab. Law §  191. 

H. PITFALL #8: 

Incorrectly Deducting from Employees' Wages 

Employers must be careful when making deductions from employees' 

paychecks.  Different states have different criteria.  In New York, only the following 

deductions may be made from employees' wages: (i) deductions required by law (tax 

withholding, FICA, N.Y.S. Disability); (ii) deductions authorized in writing and for employee 

benefits (pension, insurance, payments for union dues, U.S. Bonds, charities), but loan 

repayment cannot be deducted from a paycheck, even if it's the last paycheck; and (iii) 

garnishments and child support payments directed by law.  The Wage Hour Division of the 

Federal DOL takes the position that an employer may not deduct business expenses 

incurred for an employee from their paycheck. 

I. PITFALL #9: 

Failure to Maintain Adequate and Accurate Payroll Records 

The maintenance of specified wage and hour records is mandatory.  The 

following records should be kept: (i) vital statistics: name, address, job title, regular 

workweek; (ii) earnings history: amounts paid, hours worked, regular rate, earnings, 

overtime premiums, wage deductions, taxes and other amounts withheld; and (iii) hours 
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worked: especially by those who are believed to be non-exempt from overtime premiums, 

but whose status may be questionable. 

Under Federal Law, all records should be kept at least three years. But some 

states require  a longer retention period. For example New York requires that the records 

be kept for at least six years.  In the event of litigation, the failure to maintain records 

leaves employers vulnerable to generalized recollections and to inflated claims.  Therefore, 

if there is any question as to the exempt status of an employee, the “safer” path is to 

maintain accurate records of the employee’s time worked even beyond the three year 

period. 

J. PITFALL #10: 

Improperly Computing Overtime 

Overtime, when due, is based on the employee’s “regular rate”, which 

generally includes all forms of remuneration.  Exclusions from the regular rate require 

special rules. 

1. Bonuses:   

Although an employee's regular rate includes all remuneration for 

employment, discretionary bonuses, gifts and payments in the nature of gifts on special 

occasions1 are specifically excluded.  See 29 C.F.R. § 778.208. 

To qualify as a "discretionary bonus" the employer must have sole discretion 

as to both the fact that a payment is to be made and the amount of the payment until at or 

near the end of the period.  29 C.F.R. § 778.211(b).  A bonus paid pursuant to a prior 

                                            
1  In addition, contributions by the employer to certain welfare plans and payments made by the employer 
pursuant to certain profit sharing and savings plans are excluded from the employee’s “regular rate.”  See 29 
C.F.R. § 778.213-5. 
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agreement or contract is a production bonus, and must be included in the regular rate.  

Therefore, under the Regulations, any promise to pay a bonus negates the employer's 

discretion.  This would include bonuses based on sales, attendance, quality, seniority and 

any performance criteria.  Similarly, the Regulations provide that a "gift" may not be related 

to hours worked, production or efficiency.  

29 C.F.R. § 778.212(b).  In turn, a "gift" cannot be agreed to in a contract. 

A prize may also be excluded from the regular rate if it is not considered 

remuneration for employment.  29 C.F.R. § 778.332 

When a bonus payment is not excluded and therefore considered part of the 

"regular rate," it must be included in computing the employee's regular hourly rate of pay 

for overtime compensation.  29 C.F.R. § 778.209(a).  This calculation is similar to an 

allocation of earned commissions where the payment covers a lengthy period of time.  In 

such a case, the employer may defer the payment from overtime calculations until the time 

that the bonus is actually paid.  The bonus must be apportioned back over the workweeks 

of the period for which it was earned.  29 C.F.R. § 778.209(a).  

2. Vacation Pay, Holiday and Sick Pay:   

When determining the "regular rate" for overtime calculations, employers 

need not include vacation, holiday, sick or other leave pay.  29 U.S.C.A. § 207(e)(2); 

29 C.F.R. § 778.219(a); Featsent v. City of Youngstown, 70 F.3d 900, 905 (6th Cir. 1995) 

(holding bonuses for the nonuse of sick leave may be excluded from the regular rate); but 

see Acton v. City of Columbia, Mo., 436 F.3d 969, 980 (8th Cir. 2006). 

Employers are not required to include paid time off such as vacation, holiday, 

or sick leave for purposes of calculating overtime.  For example, if an hourly employee 

works four ten hour days and then takes one vacation day (equal to eight hours of pay), 
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the employee is not entitled to overtime under the FLSA because he only actively worked 

forty hours in the workweek. 

3. Tipped Employees: 

Strict federal and state requirements govern tipped employees.  Employers 

of tipped employees are entitled to a credit against minimum wage requirements provided 

the direct wage is at least $2.13 per hour 29 U.S.C.A. § 203(m).  See DOL Fact Sheet #15, 

Tipped Employees Under the Fair Labor Standards Act.  This fact sheet provides general 

information concerning the application of the FLSA to employees who receive tips. 

Some states, like New York prohibit sharing service workers tips with 

management and others who do not participate in the service for which the tip is given. A 

decision recently won by Epstein Becker & Green in the Southern District of New York 

clarified many of the issues involving tip-eligible occupations and other aspects of this area 

of law. The Court held, inter alia, that “captains and banquet coordinators had regular 

interactions with customers in connection with core restaurant functions” so they were 

eligible to receive a share form the tip pool.  See Garcia v. LaRevise Assocs. LLC., No. 08 

Civ. 9356, 2011 WL 135009 (S.D.N.Y. Jan. 13, 2011).   

Characteristics  

An employer may avail itself of the tip credit against minimum wage 

requirements under Federal law if they customarily and regularly receive more than $30 a 

month in tips and of course if the direct wage plus the tip credit each week comes to at 

least the minimum wage required by the statute including time and one half for hours 

worked over 40 in the workweek.  Tips actually received by tipped employees may be 

counted as wages for purposes of the FLSA, but the employer must pay not less than 

$2.13 an hour in direct wages.  State requirements may be higher, for example, New 
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York’s minimum direct hourly wage is $5.00, for tipped food service workers effective 

January 1, 2011. 

Requirements  

If an employer elects to use the tip credit provision the employer must: 

1) Inform each tipped employee about the tip credit allowance 
(including amount to be credited) before the credit is utilized. 

2) Be able to show that the employee receives at least the 
minimum wage each week when direct wages and the tip credit 
allowance are combined. 

3) Allow the tipped employee to retain all tips, whether or not the 
employer elects to take a tip credit for tips received, except to 
the extent the employee participates in a valid tip pooling 
arrangement. 

If an employee's tips combined with the employer's direct wages of at least 

$2.13 an hour do not equal the minimum hourly wage of $7.25 per hour up to forty in a 

workweek and $10.875 for hours worked over 40 in a workweek, the employer must make 

up the difference. 

Youth Minimum Wage  

The 1996 Amendments to the FLSA allow employers to pay a youth 

minimum wage of not less that $4.25 an hour to employees who are under 20 years of age 

during the first 90 consecutive calendar days after initial employment by their employer.  

The law contains certain protections for employees that prohibit employers from displacing 

any employee in order to hire someone at the youth minimum wage.  

Dual Jobs  

When an employee is employed concurrently in both a tipped and a non-

tipped occupation, the tip credit is available only for the hours spent in the tipped 

occupation.  The Act permits an employer to take the tip credit for time spent in duties 
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related to the tipped occupation, even though such duties are not by themselves directed 

toward producing tips, provided such duties are incidental to the regular duties and are 

generally assigned to such occupations.  Where tipped employees are routinely assigned 

to maintenance, or where tipped employees spend a substantial amount of time (in excess 

of 20 percent) performing general preparation work or maintenance, no tip credit may be 

taken for the time spent in such duties. 

There has been litigation over the question of whether to include in the 

twenty percent  the time wait staff spend setting up and clearing tables or buffets.  One 

would think that such work is an integral part of the service, but some plaintiffs take a 

different view alleging that only time spent in actual service to the patrons is not counted in 

the twenty percent. 

Retention of Tips  

The law forbids any arrangement between the employer and the tipped 

employee whereby any part of the tip received becomes the property of the employer.  A 

tip is the sole property of the tipped employee.  Where an employer does not strictly 

observe the tip credit provisions of the Act, no tip credit may be claimed and the 

employees are entitled to receive the full cash minimum wage, in addition to retaining tips 

they may\should have received. Under New York law it is a crime to withhold the tips from 

the service employee who performed the service for the patrons except where there is a tip 

pool  but the full amount of the pool must be paid to the service workers who participated 

in the services. 

Service Charges 

A compulsory charge for service, for example, 15 percent of the bill, is not a 

tip under federal law.  Such charges are part of the employer's gross receipts.  Where 
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service charges are imposed and the employee receives no tips, the employer must pay 

the entire minimum wage and overtime required by the Act.  Certain states such as New 

York require specific identification of the allocation of the service charge. 

Tip Pooling 

The requirement that an employee must retain all tips does not preclude a 

valid tip pooling or sharing arrangement among employees who customarily and regularly 

receive tips, such as waiters, waitresses, bellhops, counter personnel (who serve 

customers), bussers and service captains, banquet coordinators and bartenders.  Tipped 

employees may not be required to share their tips with employees who have not 

customarily and regularly participated in tip pooling arrangements, such as dishwashers, 

cooks, chefs, and janitors.  Tipped employees cannot be required to contribute a greater 

percentage of their tips than is customary and reasonable. 

Credit Cards 

Where tips are charged on a credit card and the employer must pay the 

credit card company a percentage on each sale, then the employer may pay the employee 

the tip, less that percentage.  This charge on the tip may not reduce the employee's wage 

below the required minimum wage.  The amount due the employee must be paid no later 

than the regular pay day and may not be held while the employer is awaiting 

reimbursement from the credit card company.  

Typical Problems  

Minimum Wage Problems:  

• employee receives tips only -- so the full minimum wage is 
owed;  

• tips are not sufficient to make up difference between 
employer's direct wage payment and the minimum wage;  
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• ineligible employee who does not qualify as a "tipped 
employee" participates in the tip pool, invalidating tip pool; 

• illegal deductions for walk-outs, breakages and cash register 
shortages.  

Overtime Problems 

• Failure to pay overtime on the basis of the full  overtime 
minimum wage ( currently1½  times the $7.25 minimum wage 
less the tip credit), rather than time-and-one-half the direct 
wage;  

• failure to pay overtime on the regular rate including all service 
charges, commissions, bonuses and other remuneration.  

4. Computing Overtime:  The Fluctuating Workweek Alternative 

An employee who has a rate of $10 per hour, who works 50 hours, is entitled 

to 1½ x $10 per hour x 10 hours ($15 per hour x 10 hours) or an additional $150 for a total 

of $550 in the week in which 50 hours were worked.  An advantageous way to pay a 

borderline exempt/non-exempt employee is to consider using the fluctuating workweek 

method: paying a salary for all hours worked to  satisfy the requirement to  straight rate 

time for all hours,  determining the regular rate each week by dividing the salary by the 

hours worked that week and then pay, one-half that regular rate for all hours worked over 

forty in a workweek. 

Where the employer can demonstrate a “clear mutual understanding” of an 

agreement to be paid on a fluctuating workweek salary basis, the overtime cost is 

lessened.  To have a fluctuating workweek, the employer needs an agreement that states 

the employee is entitled to a salary for “all hours worked in a workweek.”  Under the 

fluctuating workweek method of pay, the employee is only entitled to the additional half 

time for hours worked in excess of 40.  See 29 U.S.C. § 207(f); 29 C.F.R. § 728.114. 
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Using a $400 figure for the salary, when calculating the overtime premium 

when the employee works 50 hours in a workweek, his regular rate is: 400 ÷ 50 or $8 per 

hour.  The employee is entitled to 10 hours at half time ($8 ÷ 2 = $4) or $40.  So his total 

pay for 50 hours is $440 ($110 less than the employee whose regular rate is $10 per 

hour).  The savings from a fluctuating workweek methodology can be enormous. But be 

sure to check your local states rules, fluctuating work week is not, for example permissible 

in California. In New York the fluctuating work week method is not available for employees 

in the hospitality industry (restaurants, hotels etc.) 

II. OVERTIME EXEMPTIONS CATEGORIES 

To be exempt, executive, administrative and professional employees must 

satisfy both a “duties” test and a “salary basis” test.  For such exemptions, the duties test 

requires that employees have exempt work as their primary duty .  What types of work 

they perform depends on the particular exemption.  In addition, an employee satisfying one 

of these exemptions must earn at least $455 per week ($23,660 per year) on a “salary”  

basis.  This set amount of salary must be paid at regular intervals and cannot be “subject 

to reduction because of variations in the quality or quantity of the work performed.”  29 

C.F.R. § 541.602(a). 

Highly compensated employees, individuals earning more than $100,000 per 

year could be exempt under a streamlined test.  Such employees ( who obviously have a 

weekly wage in excess of $455) would qualify as exempt executive, administrative or 

professional employees if they "customarily and regularly" perform even one of the exempt 

duties of a white-collar employee.  It is not necessary for the employee to meet the full 

duties test for the claimed exemption.  For example, a highly compensated manager could 
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be an exempt executive employee, even if he or she did not have the power to hire or fire, 

if other executive duties were performed and the salary requirements are met. 

A. The “Duties” Test 

An employee's "primary duty" is at the crux of each white-collar exemption.  

The Regulations define “primary duty” as “the principal, main, major or most important duty 

that the employee performs."  Determination of an employee's primary duty must be based 

on all the facts in a particular case, with the major emphasis on the character of the 

employee's job as a whole.  According to the Regulations, factors to consider when 

determining the primary duty of an employee include, but are not limited to, the relative 

importance of the exempt duties as compared with other types of duties; the amount of 

time spent performing exempt work; the employee's relative freedom from direct 

supervision; and the relationship between the employee's salary and the wages paid to 

other employees. 

The Regulations say that the amount of time spent on exempt work is a 

useful guide in deciding whether exempt work is the employee's primary duty, but it is not 

conclusive.  Employees who spend more than 50% of their time performing exempt work 

will generally satisfy the primary duty requirement.  However, the Regulations state 

expressly that nothing in the Regulations requires that exempt employees spend more 

than 50% of their time performing exempt work. 

1. Executive Employee Exemption 

The term employee employed in a "bona fide executive" capacity means any 

employee: 

(1) Who is compensated for services on a salary basis at a 
rate of no less than $455 per week; and 
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(2) Whose primary duty consists of the management of an 
enterprise, or department or subdivision thereof; and 

(3) Who customarily and regularly directs the work of two or 
more other employees therein; and 

(4) Who has the authority to hire or fire other employees or 
whose suggestions and recommendations as to the 
hiring, firing, advancement, promotion or any other 
change of status of other employees are given particular 
weight. 

See 29 C.F.R. § 541.100.  See, e.g., Dipasquale v. Docutek Imaging Solutions, Inc., No. 

10-60349, 2010 WL 4703752 (S.D. Fla. Nov. 12, 2010) (finding manager of retail 

establishment exempt as “executive” even when he spent only 25 percent of his time on 

exempt tasks).  

The regulations provide that “[t]o determine whether an employee’s 

suggestions and recommendations are given ‘particular weight’ factors to be considered 

include, but are not limited to, whether it is part of the employee’s job duties to make such 

suggestions and recommendations; the frequency with which such suggestions and 

recommendations are made or requested; and the frequency with which the employee’s 

suggestions and recommendations are relied upon.”  See 29 C.F.R. § 541.105. 

Managers need not be engaged in regular supervision of employees.  

Activities such as “planning and controlling the budget” noted above also are management 

functions.  Also, executives may engage in non exempt duties while simultaneously 

managing employees, which is an exempt duty.  

2. Learned Professional Employee Exemption 

Under the Regulations, a "learned professional" employee is one who:  

(1) is compensated for services on a salary basis at a rate 
of not less than $455 per week and  
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(2) whose primary duty consists of the performance of work 
requiring knowledge of an advance type in a field of 
science or learning customarily acquired by a prolonged 
course of specialized intellectual instruction.  To satisfy 
the primary duty test: 

(a) The employee must perform work requiring 
advanced knowledge; 

(b) The advanced knowledge must be in a field of 
science or learning; and 

(c) The advanced knowledge must be customarily 
acquired by a prolonged course of specialized 
intellectual instruction. 

See 29 C.F.R. § 541.301.   

The phrase “field of science or learning” includes professions such as law, 

medicine, theology, accounting, actuarial computation, engineering, architecture, teaching, 

various sciences, pharmacy as “distinguished from the mechanical arts or skilled trades.”  

29 C.F.R. § 541.301(c).  The “exemption is also available to employees in such 

professions who have substantially the same knowledge level and perform substantially 

the same work as the degreed employees but who attained the advanced knowledge 

through a combination of work experience and intellectual instruction.”  29 C.F.R. 

§ 541.301 (d).  Some states allow non-degreed lawyers to apprentice and qualify for the 

bar, for example.  

The Regulations provide some examples of jobs that would generally qualify 

for the exemption so long as they meet certain academic and other requirements, such as 

registered or certified medical technologists, registered nurses, dental hygienists, 

accountants, chefs, physician assistants, athletic trainers, and funeral directors.  They also 

specify that paralegals and licensed practical nurses generally do not meet the test and 

are generally not exempt. 
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3. Creative Professional Employee Exemption 

A "creative professional" employee is one who is compensated for services 

on a salary basis at a rate of not less than $455 per week and whose primary duty consists 

of the performance of work requiring invention, imagination, originality or talent in a 

recognized field of artistic or creative endeavor as opposed to routine mental, manual, 

mechanical or physical work.  It does not apply to work which can be produced by a 

person with general manual or intellectual ability and training.  To qualify, the employee 

must perform work in a recognized field of artistic or creative endeavor, such as music, 

writing, acting and graphic arts.  See 29 C.F.R. § 541.302.  Examples of exempt jobs such 

as actors, musicians, composers, conductors, soloists and novelists are identified, but the 

duties may vary widely and determinations must be made on a case by case basis.  

4. Outside Salesman 

An "outside salesman" is exempt where the employee: 

(1) Has the primary duty of: 

(a) Making sales; or 

(b) Obtaining orders or contracts for services or for 
the use of facilities for which a consideration will 
be paid by the client or customer; and 

(2) Who is customarily and regularly engaged away from the 
employer’s places of business in performing such 
primary duty. 

See 29 C.F.R. § 541.500.  Outside salespersons must have as their “primary duty” making 

sales away from the employer’s place of business.  The definition of “making sales” has 

been the subject of extensive litigation in the pharmaceutical industry.  See Novartis 

Consumer Health, Inc. v. Johnson & Johnson-Merck Consumer Pharms. Co., 290 F.3d 

578 (3d Cir. 2002). 

903



 

24 

FIRM:11553852v4 

5. Computer Professional Exemption 

A computer systems analyst, computer programmer, software engineer or 

another similarly skilled worker may be an exempt "computer professional": 

(1) where that employee’s primary duty consists of: 

(a) The application of systems analysis techniques, 
and procedures, including consulting with users, 
to determine hardware, software and system 
functional specifications; or 

(b) The design, development, documentation, 
analysis, creation, testing, or modification of 
computer systems or programs, including 
prototypes, based on and related to user of 
system design specifications; or 

(c) The design, documentation, testing, creation, or 
modification of computer programs related to 
machine operating systems; or 

(d) A combination of (1)(a)-(c); and 

(2) Who is compensated for services on a salary basis at a 
rate of not less than $455 per week or is paid no less 
than $27.63 an hour. 

(a) There is no "salary basis" requirement but at least 
$27.63 must be paid for every hour worked.  For 
example, the employee must be paid $1,105.20 
($27.63 x 40 hours) for a 40 hour week; 
$1,243.35 for a 45 hour week ($27.63 x 45 
hours); or $1,381.15 for a 50 hour week ($27.63 x 
50 hours). 

See 29 C.F.R. § § 541.400.  Those engaged in the manufacture or repair of computers are 

generally not exempt computer professionals.  29 C.F.R. § § 541.401. 

6. Administrative Employee Exemption 

To qualify for the "administrative" exemption, the following elements must be 

satisfied: 
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(1) The employee is compensated for services on a salary 
basis at a rate of no less than $455 per week; and 

(2) The employee’s primary duty is the performance of office 
or non-manual work directly related to management or 
general business operations of his employer or his 
employer's customers; and 

(3) Whose primary duty includes work that requires the 
exercise of discretion and independent judgment with 
respect to matters of significance. 

See 29 C.F.R. § 541.200(a).   

To meet the “directly related to the management or general business 

operations” requirement, an employee must perform work directly related to assisting with 

the running or servicing of the business, as distinguished from working on a manufacturing 

production line or selling in a retail establishment.  See Wolfslayer v. Ikon Office Solutions, 

Inc., No. 03-6709, 2005 WL 181913 (E.D. Pa. Jan. 26, 2005) (finding an Ikon business 

analyst an exempt administrative employee because she spent the majority of her time on 

project plan-related work, which had nothing to do with the manufacture or sale of Ikon’s 

printers or copiers). 

Discretion and the exercise of independent judgment are the hallmarks of 

this exemption.  A mere clerical worker who performs routine work and only follows orders 

will not qualify for the "administrative" exemption.  In the preamble to the Regulations, the 

DOL notes that an administrative exempt employee need only have a primary duty that 

“includes” the exercise of discretion and independent judgment, not that the discretion and 

independent judgment be exercised “customarily and regularly.”  Also, the DOL discusses 

other factors relevant to assessing the degree to which an employee exercises discretion 

and independent judgment: 

whether the employee has authority to formulate, affect, 
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interpret, or implement management policies or operating 
practices; whether the employee carries out major assignments 
in conducting the operations of the business; whether the 
employee performs work that affects business operations to a 
substantial degree, even if the employee's assignments are 
related to operation of a particular segment of the business; 
whether the employee has authority to commit the employer in 
matters that have significant financial impact; whether the 
employee has authority to waive or deviate from established 
policies and procedures without prior approval; whether the 
employee has authority to negotiate and bind the company on 
significant matters; whether the employee provides consultation 
or expert advice to management; whether the employee is 
involved in planning long- or short-term business objectives; 
whether the employee investigates and resolves matters of 
significance on behalf of management; and whether the 
employee represents the company in handling complaints, 
arbitrating disputes or resolving grievances. 

29 C.F.R. § 541.202(b). 

An employee need not have unlimited discretion to be exempt.  Merely 

because a decision may be subject to review does not mean that the employee is not 

exercising discretion and independent judgment. 

The Regulations provide specific guidance on specific occupations such as 

executive assistants, human resources managers, and purchasing agents (who can bind 

the company).  While the Regulations speak to the exempt status of “executive assistants,” 

the exemption will not generally apply, for example, to an individual designated as the 

executive assistant to a given executive, if the individual merely performs routine clerical 

tasks, secretarial functions, travel planning, and scheduling.  Rather, for the exemption to 

apply, that employee, without specific instructions or procedures, must be delegated 

authority regarding “matters of significance” such as opening and replying to mail, making 

administrative decisions on behalf of the executive, acting as an office manager, attending 

meetings, assigning and distributing work to others, and other high-level functions. 
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B. The "Salary Basis" Test 

Do not assume that placing someone on a high salary exempts that 

employee from overtime requirements.  It may not!  Employees still need to meet the 

primary duty elements contained in the FLSA definitions.  Common mistakes involve 

newspaper reporters, personnel recruiters and film or sound producers. 

An employee who satisfies the "duties" test must also satisfy the "salary 

basis" test to be exempt from overtime premium requirements.  To comply with the salary 

basis test, employees must be paid a set amount of compensation at regular intervals for 

all workweeks in which the employee works.  This "salary" cannot be reduced (subject to 

certain exceptions) for variations in the quantity or quality of work or for absences of less 

than a week, but "an employee need not be paid for any workweek in which they perform 

no work." 29 C.F.R. § 541.602(a).  Under the FLSA Regulations, a "workweek" is:  

a fixed and regularly recurring period of 168 hours -- seven 
consecutive 24-hour periods.  It need not coincide with the 
calendar week but may begin on any day and at any hour of the 
day....  Once the beginning time of an employee's workweek is 
established, it remains fixed regardless of the schedule of 
hours worked by him. 

See 29 C.F.R. § 778.105. 

An employee will not be considered to be paid "on a salary basis" if 

deductions from his pay are made for absences occasioned by the employer or by the 

operating requirements of the business.  29 C.F.R. § 541.602(a).  Accordingly, if the 

employee is ready, willing, and able to work, deductions may not be made within a 

workweek for time when work is not available. 

Deductions may be made, however, if the employee is absent from work for 

a day or more (not partial day increments) for personal reasons, other than for sickness or 
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an accident.  29 C.F.R. § 541.602(b)(1).  Thus, if any employee is absent for a day or 

longer to handle personal affairs, an employer may make deductions from his salary for 

such absences without affecting his salaried status. 

Deductions may also be made for absences of a day or more due to an 

employee's "sickness or disability [including industrial accidents]” if the deduction is made 

in accordance with a bona fide plan, policy or practice of providing compensation for loss 

of salary occasioned by both sickness or disability."  29 C.F.R. § 541.602(b)(2).  For 

example, an employee who receives five paid sick days per year may be docked for the 

sixth day of absence due to sickness in the year. 

Employers may take partial-day deductions from paid time-off banks without 

invalidating the employee’s exempt status.  See DOL Wage and Hour Opn. Letter No. 

FLSA2005-7, Jan. 7, 2005, available at www/dol.gov/esa/whd/opinion/ 

FLSA/2005/2005_01_07_7_FLSA_PaidTimeOff.htm.  To do so, the employer must take 

the deduction pursuant to a bona fide benefits plan.  However, once the “leave bank” is 

depleted, employers cannot reduce the employee’s salary by less than full-day increments. 

Deductions may not be made for absences of an employee caused by jury 

duty, attendance as a witness, or temporary military leave.  The employer may, however, 

offset any jury pay, witness fees or military pay for a particular week against the salary due 

for that particular week without loss of the exemption.  29 C.F.R. § 541.602(b)(3). 

Employers can make deductions for penalties imposed “in good faith for 

infractions of safety rules of major significance” without affecting the employee's salaried 

status.  “Safety rules of major significance include those relating to the prevention of 
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serious danger [to the plant,] or other employees, such as rules prohibiting smoking in 

explosive plants, oil refineries, and coal mines.”  29 C.F.R. § 541.602(b)(4). 

An employer may impose on an exempt employee "unpaid disciplinary 

suspensions of one or more full days" for "infractions of workplace conduct rules."  29 

C.F.R. § 541.602(b)(5).  According to the DOL, such rules include those about addressing 

sexual harassment, violence, alcohol and drug abuse, and violations of state and federal 

laws.  Such suspensions can only be imposed pursuant to a written policy which is 

applicable to all employees.  29 C.F.R. § 541.602(b)(5). 

Employees whose salary is subject to improper deductions can lose exempt 

status if there has been, or is, a substantial likelihood that their salary can be deducted 

even if they suffered no deduction themselves.  Auer v. Robbins, 519 U.S. 452, 456 

(1997). 

If an improper deduction has been made from an employee's salary, the 

“Window of Correction” may preserve an employee's exempt status.  The regulation states 

that:  "Improper deductions that are either isolated or inadvertent will not result in loss of 

the exemption for any employees subject to such improper deductions, if the employer 

reimburses the employees for such improper deductions."  29 C.F.R. § 541.603(c).  The 

DOL explains that: "Inadvertent deductions are those taken unintentionally, for example, 

as a result of a clerical or time-keeping error."  DOL Wage and Hour Division’s Final Rule 

Defining White Collar Exemptions to FLSA Overtime Requirements, Released April 20, 

2004, 76 Daily Lab. Rep. (BNA) S-3, at 288 (Apr. 21, 2004). 

Under the "safe harbor" in 29 C.F.R. §§ 541.603(b) and (d), an employer that 

has an "actual practice of making improper deductions" will lose the exemption only for 
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"the time period in which the improper deductions were made for employees in the same 

job classification working for the same managers responsible for the actual improper 

deductions."  And, if the employer has a "clearly communicated written policy" that 

prohibits the improper pay deductions, and has a procedure to reimburse employees for 

improper deductions and makes a good faith commitment to comply in the future, the 

employer will not lose the exemption for any employees unless the employer willfully 

violates the policy by continuing to make improper deductions after receiving employee 

complaints.  It would be prudent for employers to review their policies and promulgate a 

written policy prohibiting improper deductions from salaries. 

The DOL’s website includes a model “safe harbor” policy.  See 

http://www.dol.gov/whd/regs/compliance/fairpay/modelPolicy_PF.htm. 

III. CLASS ACTIONS 

A. Introduction 

The typical scenario involves one or two employees who have been 

terminated who approach a plaintiff’s employment lawyer to protest their termination on the 

basis of wrongful termination or violations of discrimination laws.  The plaintiff’s lawyer 

talks to the plaintiffs, asks them to describe their work, and discovers that there is a 

potential FLSA violation in a policy which is of general applicability.  The plaintiff’s lawyer 

then institutes an action against the employer, not only for the two employees but also for 

every other employee who is “similarly situated.” 

Over the last several years a large contingent of the plaintiff’s bar have 

developed a cottage industry bringing wage/hour lawsuits alleging employers have failed 

to comply with the complex rules. They have raised issues of misapplied exemptions, 

suffering or permitting off-the-books work, failure to properly pay for overtime, 
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miscalculation of overtime rates and many other technical violations. Where their 

complaints are merely boilerplate and nonspecific, they may be attackable under the 

Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009) line of cases which requires specific pleading, not 

merely allegations that the Law has not been complied with. 

Some of the largest and most sophisticated employers have fallen prey to 

these class actions.  In one case, a large investment bank found that sales assistants to 

financial consultants worked nights, weekends and holidays processing clerical work 

without receiving overtime.  Several of the largest financial institutions in the country have 

been subject to this kind of class action.  Other cases involve chain stores where assistant 

managers do not have supervision of the equivalent of two full-time employees.  Still 

others involve practices like payment of K-9 cops for the time they expend transporting or 

grooming their service animals. 

Not every case filed has merit.  Epstein Becker & Green in January 2011 

won dismissal of a massive wage-hour putative class action.  See Nakahata v. NYPH, 

Nos. 10 Civ. 2661, 10 Civ. 3247, 10 Civ. 2662, 10 Civ. 2683, 2011 WL 321186 (S.D.N.Y. 

Jan. 28, 2011).  Many of the class actions are premised on the common mistakes 

employers make as outlined earlier in this article.  Below is an overview of relevant issues 

relating to class actions for wage and hour violations, including, but not limited to, a 

discussion relating to settlement considerations. 

B. “Collective” Actions 

Section 216(b) of the FLSA allows individuals to become parties to a 

collective action under the FLSA by filing consents.  Specifically, the FLSA provides that 

“[n]o employee shall be a party plaintiff to [an action brought under the FLSA] unless he 

gives his consent in writing to become such a party and such consent is filed in the court in 
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which such action is brought.”  29 U.S.C.A. § 216(b).  This opt-in requirement thus restricts 

the right of recovery under the federal law to those who affirmatively file consent to 

participate in the suit.  See Harkins v. Riverboat Servs., Inc., 385 F.3d 1099, 1101 (7th Cir. 

2004) (holding that employees who had not filed written consents with the court were not 

parties to a collective action under the FLSA, even though they were named as plaintiffs 

and had participated in discovery).  The federal action thus is a collective action under 

Section 216(b) of the FLSA, not a class action brought under Fed. R. Civ. P. 23 (“Rule 

23”).  See 29 U.S.C.A. § 216(b) ("collective actions," rather than class actions, "may be 

maintained against any employer . . . by any one or more employees for and in behalf of . . 

. themselves and other employees similarly situated.”) 

C. The "Similarly Situated" Requirement 

A collective action under the FLSA may only be maintained on behalf of 

"similarly situated" employees.  However, Section 216(b) does not define "similarly 

situated."  Courts use a variety of approaches to define similarly situated including: (a) the 

commonality and typicality requirement of Rule 23; (b) all the requirements of Rule 23 that 

do not conflict with the requirements of Section 216(b); and (c) a plain meaning definition 

of the term "similarly situated."  Bayles v. American Med. Response of Colorado, Inc., 950 

F. Supp. 1053 (D. Colo. 1996) (court surveyed the approaches used to define "similarly 

situated" under Section 216(b)).  

In order for representative plaintiffs to determine which other employees are 

“similarly situated,” upon filing a complaint, or shortly thereafter, a plaintiff may seek 

discovery of the names and addresses of other “potential” class members.  Depending on 

the size of the employer, this request may prove to be a massive one.  
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To protect against massive, unfocused discovery requests, employers have 

been successful in securing the intervention of the courts.  Some courts have required 

satisfaction of the Rule 23 elements before permitting discovery to go forward.  See 

Shushan v. Univ. of Colorado, 132 F.R.D. 263, 265 (D.  Colo. 1990) (denying broad 

discovery requests based solely on the conclusory pleadings of two plaintiff professors 

who filed an ADEA complaint and requiring, prior to granting the request, that the plaintiffs 

provide evidence that would satisfy the provisions of Rule 23 "insofar as those 

requirements are consistent with 29 U.S.C.A. §  216(b).")  But see Schwed v. Gen’l Elec. 

Co., 159 F.R.D. 373 (N.D.N.Y. 1995) (rejecting use of Rule 23 requirements but requiring 

plaintiffs to provide affidavits stating that decisions were made based upon an allegedly 

discriminatory ranking system before granting the discovery); Jackson v. New York Tel. 

Co., 163 F.R.D. 429, 431 (S.D.N.Y. 1995) (stating that “the application of the Rule 23 

requirements to the question of whether potential Plaintiffs are similarly situated is at odds 

with the well–reasoned conclusions of other courts, the remedial purposes of ADEA, and 

the prompt and efficient resolution of similar claims”). 

D. The "Opt-In" Requirement 

Section 216(b) of the FLSA further provides that: 

No employee shall be a party plaintiff to any such action unless 
he gives his consent in writing to become such a party and 
such consent is filed in the court in which such action is 
brought.2 

The primary difference between an FLSA collective action and a typical Rule 

23 class action is the manner in which the class is formed.  Under Section 216 of the FLSA 

an employee must "opt-in" to the class and thus proactively and affirmatively notify the 

                                            
2  26 U.S.C.A. § 216(b). 
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court of his or her intention to be party to the suit.  See Brooks v. BellSouth Telecomms., 

Inc., 164 F.R.D. 561, 566 (N.D. Ala. 1995) (a plaintiff must opt into the class by giving 

written, filed consent), aff’d mem., 114 F.3d 1202 (11th Cir. 1997).  Only if an individual 

files a written consent to “opt-in” as a member of the suit will he or she be considered a 

member of the collective action.  If the individual does not “opt-in,” he or she will not be 

bound by or benefit from a resolution of the lawsuit.  LaChapelle v. Owens-Illinois, Inc., 

513 F.2d 286, 288 (5th Cir. 1975); see Harkins, 385 F.3d at 1101 (holding that employees 

who had not filed written consents with the court were not parties to a collective action 

under the FLSA, even though they were named as plaintiffs and had participated in 

discovery). 

This "opt-in" requirement distinguishes Section 216(b) collective actions from 

Rule 23 class actions.  Under a Rule 23 class action, all class members are bound by the 

court's decision, including a settlement approved by the court, unless a class member 

notifies the court prior to resolution of the case that he or she desires to opt-out of the 

class. 

E. State Laws 

Unlike their federal counterpart, state wage and hour laws may not have “opt-

in” requirements.  For example, the New York Minimum Wage Act, N.Y. Lab. Law 650, et. 

seq., has no analogous “opt-in” procedure.  Therefore, plaintiffs suing under both federal 

and state laws often seek class certification under Rule 23 with respect to their state law 

claims  in one federal action..  See, e.g., De Asencio v. Tyson Foods, Inc., 342 F.3d 301 

(3d Cir. 2003) (two groups of workers from plants in which the employees either worked on 

production slaughtering birds and producing meat for direct sale or further processing of 

the chicken meat, and producing prepared, packed chicken producers sued under the 
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FLSA for overtime and minimum wage and were certified as a class under Rule 23 for their 

claims under the Pennsylvania Wage Payment and Collection Law).  Under Rule 23(b)(3), 

the claims of all members of the class are adjudicated except for those individuals who 

“opt-out” of the class.  Hoffman-La Roche Inc. v. Sperling, 493 U.S. 165 (1989) (all 

members of the class must, however, be “similarly situated”).   

This leads to the anomalous position that an individual who did not opt in to a 

collective action, can be represented and  bound by the decision if  he or she does not opt 

out of the State Class action. Where, as in New York, the State  6 year statute of 

limitations on wage hour violations is longer than the Federal two or three year statute of 

limitations, employers can expect combined state and federal actions. Initially some 

Federal Courts dismissed the State causes of action without prejudice to bringing the 

action in state courts, recently some Federal Courts have permitted the joint collective and 

class actions to proceed in Federal Court. 

F. The Opening Gambit 

What typically happens is that plaintiff’s counsel, representing one or more 

representative plaintiffs, files the lawsuit, then seeks discovery of the names and 

addresses of defendant’s employees who are or were “similarly situated” in order to invite 

them to “opt-in” to the class action .Most Federal courts have adopted a two stage process 

to certify the group who are “similarly situated” so as to allow the lawsuit to proceed as a 

collective action.  

At the first stage the court makes a preliminary determination as to whether 

there are potentially “similarly situated”  employees to the plaintiff. That does require an 

evidentiary showing but because it is preliminary certification most Courts require only a 

“minimal showing” that there are other employees subject to the same common policies, 
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performing the same or similar work, subject to the same pay practices and are suffered or 

permitted to work undercompensated hours. However, it is crucial for plaintiffs to provide 

evidence of the facts and not merely legal conclusions. It the Court conditionally certifies 

the collective action  the Court will authorize discovery of the names and addresses of 

those “similarly situated” and authorize Plaintiff’s counsel to send them a solicitation to opt-

in to the collective action.  

After discovery closes, Courts will permit a more detailed examination of 

whether the employees in the collective action (those that have opted in) are indeed 

similarly situated and can dismiss the parties who are not similarly situated without 

prejudice to their bringing their own lawsuit against the defendant. 

In Pippins v. KPMG,LLP, No. 11 Cv. 0377, 2012 U.S. Dist. LEXIS 949 

(S.D.N.Y. Jan. 3, 2012), Judge McMahon provides a cogent explanation of the process 

replete with applicable citations and holds that Wal-Mart Stores Inc. v. Dukes, 131 S.Ct 

2541 (2011) is inapplicable to bar conditional certification that there are others similarly 

situated to the plaintiff.  However, absent common policies it is hard to see how individuals 

subject to the rules administered by different decision makers are similarly situated or that 

individuals with widely variant job duties are necessarily similarly situated to a plaintiff 

seeking collective action certification. Judge McMahon did not have to face that question 

because all of the KPMG Audit Associates were subject to tight strictures as to  their actual 

work.  

It is important  for defendant’s counsel to vigorously seek to insist upon a 

neutral notice which reveals that the defendant does not agree and that the court is 

expressing no opinion on the merits of the lawsuit. 
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Notice under the FLSA is important to the plaintiffs and is generally effected 

at an early stage of the proceedings so that sufficient information is available to determine 

if there are others “similarly situated.”  See Schwed, 159 F.R.D. 373.  The plaintiff must 

seek judicial authorization to send out opt-in consent forms.  See Hoffman v. Sbarro, Inc., 

982 F. Supp. 249, 260 (S.D.N.Y. 1997).  The notice may be narrowly confined to the work 

site or sites relevant to the action.  Whether parties to the collective action are “similarly 

situated” requires a demonstration of a factual nexus that supports a finding that potential 

plaintiffs were subjected to, i.e., a common discriminatory scheme.  See Rehwaldt v. Elec. 

Data Sys. Corp., No. 95-876, 1996 WL 947568, at *4 (W.D.N.Y. Mar. 28, 1996). 

At this point, defendant should seek judicial intervention to review the 

communication and require the notice to indicate: 

(1) That the employer denies the allegations and does not 
believe that there is a valid cause of action; 

(2) The potential burdens of opting in: 

(a) possibility of being deposed and being required to 
provide information, 

(b) potentially having to testify, 

(c) being bound by a settlement of the case,  

(d) that representative plaintiffs may receive more in 
a settlement than those opting in; and 

(e) costs of the action may be taxed against opt-in 
plaintiffs in the event the employer is the 
prevailing party. 

(3) That the judge has not decided whether there is a valid 
cause of action. 

In addition, this is the time to negotiate the exact language of the 

communication, subject to judicial scrutiny for fairness.  Courts may also be able to reopen 
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the FLSA “opt-in” period for a reasonable period of time to allow notice to all eligible 

employees.  De Asencio, 342 F.3d at 312-313 (allowing additional time where the majority 

of notices initially sent were returned undeliverable). 

G. Discovery 

Discovery may be a significant tool in class actions, and nothing should be 

overlooked.  Indeed, employers may obtain initial questionnaires completed by potential 

FLSA class members because they may not be protected by the attorney-client privilege.  

See Morisky v. Public Serv. Elec. and Gas Co., 191 F.R.D. 419 (D.N.J. 2000) (holding in 

putative class action alleging denial of overtime pay that questionnaires prepared by 

plaintiffs’ counsel were not protected by the attorney-client privilege because the majority 

of those who returned them were not clients or seeking to become clients at the time); see 

also Dobbs v. Lamonts Apparel, Inc., 155 F.R.D 650 (D. Alaska 1994) (requiring 

production of questionnaires submitted by potential class).  Interrogatories requiring the 

computation of hours at work and time spent in other activities may be helpful as well and 

courts generally permit such questionnaires.  See Krueger v. New York Tel. Co., 163 

F.R.D. 446 (S.D.N.Y. 1995). 

H. Settlements 

Because FLSA class actions are “opt-in” settlements between the employer 

and the “class” they do not foreclose the possibility of further suits.  The potential plaintiffs 

who never opted in may still sue as long as the statute of limitations has not run.  For this 

reason, quick settlements are not always in the employer’s best interest.  In fact, quickly 

settling an FLSA class action may only hasten lawsuits by other individuals who have been 

waiting on the sidelines and watching how much money the first set of plaintiffs received. 
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Another unique aspect of settling claims under the FLSA is that the Act 

prohibits employers and employees from agreeing to lower the rate of pay to an amount 

lower than minimum wage, or to less than time and one half for all hours worked over 40 in 

a workweek.  To ensure that employers do not seek to establish substandard minimum 

wages in another way, unsupervised private settlements of disputes are prohibited.  See 

Walton v. United Consumers Club, Inc., 786 F.2d 303, 306 (7th Cir. 1986) (“[c]ourts . . . 

have refused to enforce wholly private settlements” of FLSA compensation and liquidated 

damages claims.); O’Brien v. Encotech Const. Servs., Inc., 183 F. Supp. 2d 1047 (N.D. Ill. 

2002) (finding releases that released employees from all liability related to claims under 

the FLSA were invalid).  Therefore, to obtain a valid waiver of FLSA rights, employers 

need to have the DOL supervise the settlement, or for claims made in court, have a 

judicially approved consent judgment. 

1. The Court’s Supervisory Role in Settlements of Class Actions 

Virtually any settlement agreement ultimately must be approved by the court 

in order to protect the interests of absent putative class members.  In reviewing a 

settlement of the class action, the court is charged with the responsibility of protecting the 

interests of the putative class members.  See Grant v. Bethlehem Steel Corp., 823 F.2d 

20, 23 (2d Cir. 1987).  The court must evaluate the agreement independently, and should 

never “rubber stamp” the transaction.  See City of Detroit v. Grinnell Co., 495 F.2d 448, 

462 (2d Cir. 1974).  In the Grinnell litigation, the Second Circuit provided general 

guidelines for determining the fairness, adequacy, and reasonableness of a class action 

settlement.  Under Grinnell, the reviewing court should consider: 

(1) the complexity, expense and likely duration of the 
litigation; 
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(2) the reaction of the class to the settlement; 

(3) the stage of the proceedings and the amount of 
discovery completed; 

(4) the risks of establishing liability; 

(5) the risks of establishing damages; 

(6) the risks of maintaining the class action through the trial; 

(7) the ability of the defendants to withstand a greater 
judgment; 

(8) the range of reasonableness of the settlement fund in 
light of the best possible recovery; and 

(9) the range of reasonableness of the settlement fund to a 
possible recovery in light of all the attendant risks of 
litigation. 

Grinnell, 495 F.2d at 4633 (citations omitted). 

Other courts have relied on the Grinnell factors, in various forms, in 

determining the propriety of class action settlements.  One court has combined six of the 

Grinnell factors and associated them with the degree of risk borne by both sides in 

proceeding toward a trial versus reaching a compromise.  See Martens v. Smith Barney, 

Inc., 181 F.R.D. 243, 264 (S.D.N.Y. 1998) (“[s]ettlements sacrifice higher potential relief to 

avoid the uncertainty and cost of prolonging the case”).  In a recent case, the United 

States District Court for the Southern District of New York, the Court followed the Grinnell 

factors, adding “[i]n finding that a settlement is fair, not every factor must weigh in favor of 

settlement ‘rather the court should consider the totality of these factors in light of the 

                                            
3  Factors (8) and (9) are not mutually exclusive.  The courts are asked to view the value of the settlement 
from two different perspectives.  See In re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 
55 F.3d 768, 806 (3d Cir. 1995), modified on other grounds by Amchem Prods., Inc. v. Windsor, 521 U.S. 
591 (1997) (“General Motors Corp.”).  Put another way, these two factors compare the proposed settlement 
to the present value of the damages plaintiffs likely would recover if successful, discounted for the risk of not 
prevailing at all.  Id. 
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particular circumstances.’”  In  re Global Crossing Secs. and ERISA Litig., 225 F.R.D. 436, 

455 (S.D.N.Y. 2004) (citation omitted).   

In conducting its oversight function, a reviewing court will examine both the 

substantive terms of the settlement agreement, as well as the procedural manner in which 

the settlement agreement was reached, being careful at all times to protect the rights of 

putative class members. 

2. Substantive Class Action Settlement Considerations 

In determining whether the settlement agreement is “fair, reasonable and 

adequate,” the court first will look at the substantive terms of the settlement agreement. 

See Isby v. Bayh, 75 F.3d 1191, 1199 (7th Cir. 1996).  Courts will examine such things as 

the monetary or other value of the settlement agreement, the effect of the settlement on 

putative class members’ other claims, the impact of an attorneys’ fee award and any other 

substantive settlement terms. 

(a) Value of the Settlement and  
Settlement Distributions 

To ensure the fairness, adequacy and reasonableness of the settlement 

agreement, the court must be certain that the settlement is properly funded and provides 

for an adequate distribution to the putative class members.  See General Motors Corp., 55 

F.3d at 806-10.  The court will review the settlement funds’ sources to determine its overall 

value.  If inadequately funded, the court can disapprove the agreement on the grounds that 

absent class members were not adequately represented. 

(b) Representative Plaintiffs vs.  
Putative Class Members 

Most settlement agreements provide that the representative plaintiffs will be 

compensated to a greater extent than putative class members.  In theory, such a 
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distinction rewards those who initiated the litigation, and assumed the associated risks and 

inconvenience of litigation, over those who benefited from the settlement without significant 

involvement.  A court will approve such “incentive awards” for representative plaintiffs, 

depending upon the class representatives’ involvement in the case and personal funds 

expended in pursuit of the action.  Whether the circumstances warrant additional money to 

a class plaintiff is based on several considerations: 

1. the personal risks incurred in becoming and continuing as a 
litigant; 

2. the time and effort expended in assisting in the prosecution or 
in bringing to bear added value; 

3. and any other burdens sustained by the plaintiff in lending 
himself or herself to the prosecution of the claim or the ultimate 
recovery. 

Roberts v. Texaco, Inc., 979 F. Supp. 185, 200 (S.D.N.Y. 1997); see Sheppard v. 

Consolidated Edison Co. of New York, Inc., No. 94-CV-0403, 2002 WL 2003206 (E.D.N.Y. 

Aug. 1, 2002) (awarding incentive payments to representative plaintiffs). 

(c) Waivers and Releases 

Class action settlement agreements typically include provisions requiring the 

waiver, release or final settlement of at least a portion of each putative class members’ 

claims against the employer.  Obviously, such provisions are key terms.  Few employers 

would settle a class action litigation if the settling class members could continue or initiate 

litigation in the same or another form.4  The issues become more complex when one 

remembers that, under Rule 23 class actions, putative class members are generally bound 

                                            
4  To the extent that a settlement agreement may be found to have tolled or extended certain state and 
federal statutes of limitations, a defendant seeking to settle a class action must consider the scope of any 
waiver or release, as well as the prospect that objecting class members might continue the litigation. 
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by any settlement agreement absent their decision to “opt out” of the litigation, while in 

FLSA class actions a putative class member must affirmatively elect to join the case.  If 

that decision to join or abstain from the action is presented to a putative class member 

before a settlement agreement has been negotiated, then arguably a class representative 

may not have any authority to settle a claim unrelated to the underlying litigation.  If, 

however, the settlement agreement is presented to the court for approval prior to class 

certification, or prior to the deadline for electing to join the case, then it could be argued 

that class counsel may seek a broader waiver or release of claims than might otherwise be 

appropriate.  If all else fails, in exchange for a broad release of claims, the settlement 

agreement could permit putative class members to decline the benefits of the settlement 

agreement, with the associated risk that a significant number of putative class members 

might avail themselves of the opportunity.  In such circumstances, the agreement should 

include provisions rendering the agreement null and void if a significant number or 

percentage of class members “opt out” of the settlement agreement.  FLSA claims may be 

effectively waived only by settlements approved by the DOL or a judge.  Brooklyn Sav. 

Bank v. O’Neil, 324 U.S. 697 (1945). 

No matter what the scope of the waiver, release or settlement, the 

agreement itself should reference clearly the legal theories or claims encompassed by the 

waiver, release or settlement.  The agreement also should note specifically the 

consideration exchanged for the release and waiver of rights.  One must be mindful that 

the objective for entering into a settlement agreement is finality. 

A properly drafted waiver or release arguably provides the desired res 

judicata effect under the principles of comity, the Full Faith and Credit Act, 28 U.S.C.A.  
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§ 1738, and other state or federal statutory authority.  Federal and state courts will 

recognize the preclusive effect of judicially approved settlements as long as the jurisdiction 

that rendered the preclusive action recognizes it as such.  See Abramson v. Pennwood 

Inv. Corp., 392 F.2d 759, 762 (2d Cir. 1968) (as long as the federal claim was not 

adjudicated, a state court may approve a release of the federal claim as a condition of a 

settlement). 

(d) Attorneys’ Fees Awards 

No matter what the “value” of the settlement, a significant part of any class 

action settlement inevitably will involve the handling of class counsel’s attorneys’ fees.  

While settlement agreements may sometimes provide that plaintiffs’ counsel shall not be 

entitled to any attorneys’ fee or costs (as in the case where counsel may be seeking to 

resolve the case to avoid a negative result), most settlement agreements call for the 

payment of attorneys’ fees and costs.  Settlement agreements may provide that the 

attorneys’ fees issue will be resolved by the court, that the attorneys’ fees will be paid 

directly by the defendant or that the attorneys’ fees will be paid out of the settlement 

proceeds.  While the attorney may make the request for fees, he or she does so on behalf 

of the client.  See Brown v. Gen’l Motors Corp., 722 F.2d 1009, 1011 (2d Cir. 1983). 

Class counsel may negotiate attorneys’ fees as part of the settlement without 

committing any ethical violations.  See Evans v. Jeff D., 475 U.S. 717 (1986); Malchman v. 

Davis, 761 F.2d 893, 904-05 (2d Cir. 1985) (finding that settlement was not tainted 

because attorneys’ fees were negotiated simultaneously with the issues on the merits).  

Although there are no bright-line rules governing the fairness of attorneys’ 

fees in class action litigation, courts have used two methods to analyze whether the fee is 

fair:  the “lodestar” method and the “percentage of award” method.  Regardless of the 
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methodology chosen, the relevant factors are the amount of work done, the risk incurred, 

the difficulty and complexity of the case, the benefit to the class, and the benefit to the 

public.  See In re Nasdaq Market-Makers Antitrust Litig., 187 F.R.D. 465 (S.D.N.Y. 1998) 

(providing an analysis of the pros and cons of each method). 

One way to evaluate the fairness of the fee is to calculate the amount of 

hours reasonably worked, multiply those work hours by the reasonable rate in the region 

for the type of action involved, and then adjust the fee up or down by employing a 

multiplier.  This method, known as the “lodestar” approach, has been the predominant 

practice in the Second Circuit in equitable fund cases.  See In re Agent Orange Prod. Liab. 

Litig., 818 F.2d 226, 232 (2d Cir. 1987); Dubin v. E.F. Hutton Group, Inc., 845 F. Supp. 

1004, 1013 (S.D.N.Y. 1994).  The lodestar method is often used where the settlement is 

consistent with public policy considerations or includes non-cash benefits or relief.  See In 

re Prudential Ins. Co. of Am. Sales Practice Litig. Agent Actions, 148 F.3d 283, 333 (3d 

Cir. 1998). 

The multiplier is designed to take into account various factors, such as the 

complexity of the litigation, the experience of counsel, the amount of time already 

expended by counsel, and the risk of litigation.  The multiplier is determined on a case-by-

case basis in accordance with the court’s experience in class action matters. 

The other accepted method of setting attorneys’ fees is to give counsel a 

percentage of the award.  See Hallet v. Li & Fung, Ltd., No. 95 Civ. 8917, 1998 WL 

698354 (S.D.N.Y. Oct. 6, 1998).  This method is gaining in popularity in “common fund” 

cases.  See In re Nasdaq, 187 F.R.D. 465; Goldberger v. Integrated Res., Inc., 209 F.3d 

43, 49 (2d Cir. 2000) (holding that both the lodestar and the percentage of fund methods 
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are available in calculating attorneys’ fees in common fund cases).  One criticism of the 

percentage method is that, when compared to the individual award to class members, it 

can result in a windfall to the attorneys.  See General Motors Corp., 55 F.3d at 821.  As 

such, courts may use the lodestar and percentage methods to support its finding that the 

award was fair.  See id. at 821 n.40. 

To facilitate the fact-finding process, class counsel must submit evidence in 

support of his or her fee request.  See, e.g., Strong v. Bell South Telecomms., Inc., 137 

F.3d 844, 847 (5th Cir. 1998) (questioning the reasonableness of class counsel’s claim of 

having worked 21,000 hours for a four-state litigation).  Documentary evidence should be 

submitted detailing the hours actually worked by each person and that individual’s rate 

scale.  See Hanlon v. Chrysler Corp., 150 F.3d 1011, 1029 (9th Cir. 1998) (requiring class 

counsel to submit detailed evidence of work).  It should be noted that the applicable rate is 

that of the locale where the action is pending, not the rate that a given attorney may 

command in another jurisdiction. 

3. Procedural Due Process 

As discussed above, in determining whether to approve a class action 

settlement, the reviewing court may carefully examine the substantive terms of the 

agreement to insure that the interests of the class have been represented and that 

collusion has not tainted the process.  In addition to the settlement agreement’s 

substantive terms, however, a reviewing court may also look to insure that the settlement 

agreement was arrived at in a procedurally appropriate manner. 

The fairness of the procedure that resulted in the proposed agreement 

requires the court to consider whether the proposal was the product of a compromise 

reached after arm’s-length negotiation.  See Weinberger v. Kendrick, 698 F.2d 61, 74 (2d 
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Cir. 1982).  The stage at which the settlement was reached also may be considered.  For 

example, a higher degree of judicial scrutiny may be applied when a settlement agreement 

has been reached prior to class certification.  See Ortiz v. Fibreboard Corp., 527 U.S. 815 

(1999); Weinberger, 698 F.2d at 73. 

(a) Notice of Settlement Generally Required 

The notice must be reasonably calculated to fairly apprise the class members 

of the terms of the proposed settlement and of the options that are available to them in 

connection with the proceeding.  See Handschu v. Special Servs. Div., 787 F.2d 828, 832-

33 (2d Cir. 1986) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 

(1950)).  It must express no opinion on the merits of the proposed settlement.  See 

Handschu, 787 F.2d at 833 (citing In re Traffic Exec. Ass’n – Eastern R.R., 627 F.2d 631, 

634 (2d Cir. 1980)). 

Rule 23(c)(2) requires that the parties make a “reasonable effort” to notify 

known class members.  See Eisen v. Carlisle and Jacquelin, 417 U.S. 156 (1974).  Thus, a 

mailing to one’s last known address may be sufficient, but notice to an intermediary’s 

address, such as a bank may not be sufficient.  See Weinberger, 698 F.2d at 71.  Courts 

do not require that every class member actually be notified so long as reasonable means 

likely to apprise interested parties were taken.  Weigner v. City of N.Y., 852 F.2d 646, 649 

(2d Cir. 1988).  The notice need not contain the entire text of the proposed settlement.  

See Weinberger, 698 F.2d at 70.  In such a case, the notice should alert putative class 

members that the agreement and supporting papers are available for examination.  See 

Prudential Ins. Co. Sales Practices Litig., 177 F.R.D. 216, 230 (D.N.J. 1997). 

4. Structure of the Settlement 

(a) Lump-Sum Settlements 
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When a lump sum settlement has been negotiated, it may be distributed to 

class members who file claims or, alternatively, to those class members who do not 

exclude themselves on the basis of statistics or the defendant’s records.5  The distribution 

of lump sum proceeds proportionally among only those who file claims usually results in 

higher recoveries to each claimant (as many will neglect to file) and may improve the 

chances of court approval.6  Distribution on the basis of statistics, or the defendant’s 

records, to all class members not excluding themselves, following receipt of notice usually 

results in a faster consummation of settlement and distribution with fewer objections by 

class members because they will recover without any action on their part. 

Advantages to Employers  Disadvantages to Employers  

a)  Liability is capped; a) Excess payment of actual 
damages is possible if the 
agreement does not provide 
for a reversion; 

b) Distribution expedited; and  b) Difficult to negotiate if the 
number of class members 
and their damages are 
difficult to estimate 
accurately; and 

                                            
5  2 Herbert B. Newberg, Newberg on Class Actions, § 11.17 (3d Ed. 1992). 
6   Id. 

928



 

49 

FIRM:11553852v4 

c) If permitted under the agree-
ment, unclaimed proceeds 
revert to the employer after 
individual claims are filed and 
compensated. 

c) There is a problem of 
simultaneous discussion of 
the merits and attorneys’ 
fees. 

(b) Formula Settlements 

Plaintiff’s counsel generally considers implementation of a formula per unit 

settlement when class members are clearly identifiable or when individual claimants have 

relatively large claims.  A formula per unit settlement will expedite relief when class 

members are easily identifiable and not too numerous to make individual notice 

practicable.  A formula per unit settlement will result in a maximum overall recovery when 

there are large individual claims or when individual claimants are highly motivated to file 

claims.  Full and adequate notice to class members is important to encourage class 

member participation in the settlement as well as to help the defendant assure less 

likelihood of later attack by class members on the settlement.7 

Advantages to Employers  Disadvantages to Employers  

a)  Eliminate excess payment for 
actual damages; 

a) There is no ceiling on 
liability; and  

b) Discussion of fees and 
damages can be separated; 
and  

b) Takes a long time to 
distribute. 

c) Individual damage claims can 
be calculated accurately. 

 

 

Determining the proper formula may prove to be a difficult task in FLSA 

actions.  First, the rate must be determined.  When employers are dealing with situations 

                                            
7  Newberg, § 11.19. 
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where “exempt” employees claim they were improperly classified, and thus owed overtime, 

those employees were generally paid on a salary basis.  Therefore, to figure their hourly 

rate, employers need to determine how many hours they worked a week and divide this 

into the weekly salary.  Where employees’ weekly hours worked varied from week to week, 

the fluctuating workweek method should be used.  To this end, the weekly salary should 

be applied to all hours worked in the week, and overtime of half time that rate is calculated 

for hours over 40 in the week. 

Determining the number of hours worked each week is another issue 

altogether.  Most likely, the employees (who were classified as exempt) did not maintain 

time sheets or time cards.  It is therefore left to the creativity of the plaintiff to remember 

the number of hours worked each week.  This number may be reflected in the plaintiff’s 

responses to interrogatories or his/her affidavit, and is subject to challenge in deposition. 

5. Approval of Class Action Settlement: 
A Three-Step Process                       

(1) Preliminary evaluation of fairness by the court. 

(2) Notice to all class members. 

(3) A formal fairness hearing conducted by the court 
resulting in a final judgment terminating all claims. 
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Pippins v. KPMG LLP, Dist. Court, SD New York 2012 

KYLE PIPPINS, JAMIE SCHINDLER, and EDWARD LAMBERT, 
Individually and on Behalf of all Others Similarly Situated, Plaintiffs, 

v. 
KPMG LLP, Defendant. 

No. 11 Civ. 0377 (CM) (JLC). 

United States District Court, S.D. New York. 

January 3, 2012. 

DECISION AND ORDER GRANTING PLAINTIFFS' MOTION FOR 
CONDITIONAL CLASS CERTIFICATION AND COURT-AUTHORIZE D 
NOTICE 

COLLEEN McMAHON, District Judge. 

On January 19, 2011, Plaintiffs Edward Lambert, Kyle Pippins, Jamie Schindler, Opt-In 
Plaintiffs Samuel Bradley and Keeley Young, and other declarant Mark Litchfield (collectively, 
"Plaintiffs") brought this action under the Fair Labor Standards Act (the "FLSA"), 29 U.S.C. § 
201 et seq., and under the New York Labor Law, Article 19 § 650 et seq., against Defendant 
KPMG LLP ("KPMG"). On April 6, 2011, Plaintiffs filed this motion seeking conditional class 
certification, court-authorized notice pursuant to section 216(b) of the FLSA, and an order 
directing KPMG to produce contact information for current and former KPMG employees 
holding the position of either Audit Associate or Audit Associate Second (collectively, "Audit 
Associates"). KPMG opposes both the collective certification and Plaintiffs' proposed notice. For 
the reasons stated below, the motion to certify the collective action is GRANTED, and the form 
of notice is approved, but with the Court's modifications. 

I. Background 

A. The Parties 

Plaintiffs in this suit were employed by KPMG as Audit Associates. Plaintiffs worked at KPMG 
offices in six different states: Florida, Nebraska, New Jersey, New York, Texas, and 
Washington. 

KPMG is an audit, tax, and advisory firm that provides its services through its 87 offices across 
the United States. KPMG is one of the so-called "Big Four" accounting firms, along with 
Deloitte, Ernst & Young, and PricewaterhouseCoopers. 
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B. The Purported Class 

Pending before the Court is Plaintiffs' motion for conditional certification of a collective action 
under section 16(b) of the FLSA, which permits employees to bring actions seeking recovery of 
unpaid overtime wages on behalf of "themselves and other employees similarly situated." 29 
U.S.C. § 216(b). Plaintiffs seek to conditionally certify a class consisting of themselves and 
"similarly situated current and former KPMG Audit Associates whom KPMG classified as 
exempt" from the FLSA's overtime wage provisions. (First Am. Compl. ¶ 6.) Plaintiffs argue that 
Audit Associates at KPMG were misclassified as exempt employees, and so were improperly 
denied overtime wages. 

The primary job function of an Audit Associate is to perform audits of KPMG's customers' 
financial records. (Swartz Decl. Ex. A ("Pippins Deck") ¶ 2; Ex. B ("Schindler Decl.") ¶ 2; Ex. C 
("Bradley Deck") ¶ 2; Ex. D ("Lambert Decl.") ¶ 2; Ex. E ("Young Decl.") ¶ 2.) "The objective 
of a financial statement audit is to obtain reasonable assurance that [a company's] financial 
statements are free of material misstatements, and to issue an audit report." (Opp'n at 5.) 

KPMG's Audit Associates are solicited and hired based on uniform job descriptions 
responsibilities, and qualifications. (See Swartz Decl. Ex. G.) These qualifications do not require 
that applicants hold a CPA, but do require that they be "CPA eligible" and have experience in 
auditing, as well as an applied working knowledge of accounting rules and procedures. (Id.) In 
addition to common job descriptions used to solicit potential Audit Associates, KPMG maintains 
a uniform job description for all its Audit Associates, wherever they work. (Butler Decl. Exs. A 
& B ("Uniform Job Descriptions").) Audit Associates must perform their duties in accordance 
with the KPMG Audit Manual — US (the "KAM — US"), which explains that: "KPMG has a 
number of policies and other requirements relating to the way its audits are carried out, and that 
those policies and other requirements are to be complied with when conducting [an] audit." 
(Swartz Decl. Ex. F ("2008 Audit Workbook Supplement") at 1.) The KAM — US is accessible 
to all Audit Associates on their computers. (Id. at 1.) 

Once hired, all Audit Associates receive the same training during a week-long orientation. 
(Pippins Decl. ¶¶ 26-31; Schindler Decl. ¶¶ 26-30; Bradley Decl. ¶¶ 26-31; Lambert Decl. ¶¶ 26-
31; Young Decl. ¶¶ 25-30; Swartz Decl. Ex. H ("Litchfield Decl.") ¶¶ 44-45; Opp'n at 11-12.) 
During this training, KPMG describes the process for conducting a KPMG customer audit from 
beginning to end. (See Pippins Decl. ¶ 28; Schindler Decl. ¶ 27; Bradley Decl. ¶ 28; Lambert 
Decl. ¶ 27; Young Decl. ¶ 27; Litchfield Decl. ¶ 44.) While KPMG states that it offers a variety 
of supplemental training courses, (Opp'n at 11-12), Plaintiffs claim that they did not have to 
undergo any additional training when moving between clients, or from the job title of Audit 
Associate to Audit Associate Second (see, e.g., Pippins Decl. ¶ 31.) 

After their orientation training, every Audit Associate is assigned to a KPMG team that is tasked 
with providing auditing services to a KPMG client. Audit Associates are the most junior KPMG 
employees on these teams, which typically consist of an Audit Associate, an Audit Associate 
Second, one or more Senior Audit Associates, one or more Project Managers, and one or more 
Partners. (See Pippins Decl. ¶ 10; Schindler Decl. ¶ 10; Bradley Decl. ¶ 10; Lambert Decl. ¶ 27; 
Young Decl. ¶ 27; Litchfield Decl. ¶ 8.) Plaintiffs claim that they were "never free from the 
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immediate direction or supervision of the senior members" of their teams. (Pippins Decl. ¶ 
Schindler Decl. ¶ Bradley Decl. ¶ 11; Lambert Decl. ¶ 11; Young Decl. ¶ 11; Litchfield Decl. ¶ 
8, 23, 47, 49-52.) Supporting these statements, KPMG's Uniform Job Descriptions state that 
Audit Associates are to conduct a self-review of their work prior to "senior associate or 
managerial review." (Uniform Job Descriptions at 3.) 

Plaintiffs' primary duties consist of "conducting basic reviews of client document and financial 
records, conducting inventory counts, photocopying client documents and records, and entering 
data into Excel spreadsheets." (Pippins Decl. ¶¶ 13-17; Schindler Decl. ¶¶ 13-17; Bradley Decl. 
¶¶ 13-17; Lambert Decl. ¶¶ 13-17; Young Decl. ¶¶ 13-17; see also Litchfield Decl. ¶¶ 16-43). 
These duties included "comparing the customer's invoices to amounts they had listed on their 
financial records to see if they matched and to note any discrepancies," (Pippins Decl. ¶ 14), and 
"counting items, such as oil drums, cans of old materials, farm equipment, or bags of fertilizers . 
. . to see that the count matched the inventory lists that the customer had provided," (id. ¶ 15). 
Plaintiffs further claim that: (1) their primary duties as Audit Associates required that they 
"follow detailed guidelines and standards that had been developed by KPMG," (Pippins Decl. ¶ 
18; Schindler Decl. ¶ 18; Bradley Decl. ¶ 18; Lambert Decl. ¶ 18; Young Decl. ¶ 18; Litchfield 
Decl. ¶¶ 17, 43-45); (2) that their duties did not vary by customer, (Pippins Decl. ¶ 19; Schindler 
Decl. ¶ 19; Bradley Decl. ¶ 19; Lambert Decl. ¶ 19; Young Decl. ¶ 19; Litchfield Decl. ¶¶ 8, 23, 
47, 49-52); and (3) that Plaintiffs "did not have authority to deviate from KPMG's procedures 
and protocols without approval from [their] supervisors," (Pippins Decl. ¶ 21; Schindler Decl. ¶ 
21; Bradley Decl. ¶ 21; Lambert Decl. ¶ 21; Young Decl. ¶ 21; Litchfield Decl. ¶¶ 8, 23, 47, 49-
52). Plaintiffs state that, based on their observations of other Audit Associates, all Audit 
Associates "performed the same or very similar primary duties." (Pippins Decl. ¶ 24; Schindler 
Decl. ¶ 24; Bradley Decl. ¶ 24; Lambert Decl. ¶ 24; Young Decl. ¶ 24; Litchfield Decl. ¶¶ 16, 
41.) In sum, Plaintiffs allege that the job of an Audit Associate consists of routine clerical tasks 
conducted according to standardized procedures KPMG developed. 

All Audit Associates are subjected to the same compensation policies and practices. (Pippins 
Decl. ¶ 35; Schindler Decl. ¶ 34; Bradley Decl. ¶ 35; Lambert Decl. ¶ 34; Young Decl. ¶ 34.) 
Audit Associates regularly worked more than 40 hours a week, sometimes as many as 80 hours 
per week. (Pippins Decl. ¶¶ 32-33; Schindler Decl. ¶¶ 31-32; Bradley Decl. ¶¶ 32-33; Lambert 
Decl. ¶¶ 31-32; Young Decl. ¶¶ 31-32; Litchfield Decl. ¶¶ 4, 54-57.) Plaintiffs allege that KPMG 
discouraged them from recording the hours that they worked. (Pippins Decl. ¶ 34; Schindler 
Decl. ¶ 33; Bradley Decl. ¶ 34; Lambert Decl. ¶ 33; Young Decl. ¶ 33.) No Audit Associate is 
paid overtime compensation because KPMG classifies them as "exempt" from the FLSA's 
protections. 

On April 6, 2011, Plaintiffs filed this motion seeking conditional class certification, court-
authorized notice pursuant to section 216(b) of the FLSA, and an order directing KPMG to 
produce contact information for current and former Audit Associates. 
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II. Discussion 

A. Certification of a Collective Action Pursuant to the FLSA 

1. Introduction 

The FLSA requires employers to pay their employees overtime wages — calculated at a rate of 
"one and one-half times the regular rate" — for each hour worked in excess of 40 hours per 
week, 29 U.S.C. § 207(a)(1). This requirement is subject to certain exemptions. Of pertinence 
here, the FLSA's overtime protections do not apply to individuals "employed in a bona fide 
executive, administrative, or professional capacity." 29 U.S.C. § 213(a)(1). KPMG's principal 
merits defenses to Plaintiffs' action is that Audit Associates fall under the administrative and 
professional exemptions: 

To be exempt as an administrative employee, the employee's primary duty must be "the 
performance of office or non-manual work directly related to the management or general 
business operations of the employer or the employer's customers" and "include[] the exercise of 
discretion and independent judgment with respect to matters of significance." 29 C.F.R. § 
541.200(a)(2)-(3). To fall into the learned professional exemption, the employee's primary duty 
must be the performance of work "requiring knowledge of an advanced type in a field of science 
or learning customarily acquired by a prolonged course of specialized intellectual instruction." 
29 C.F.R. § 541.300(a)(2)(i). 

Kress v. PricewaterhouseCoopers, LLP, 263 F.R.D. 623, 630 (E.D. Cal. 2009). These 
exemptions are affirmative defenses to overtime pay claims, and employers "bears the burden of 
proving that a plaintiff has been properly classified as an exempt employee." Indergit v. Rite Aid 
Corp., No. 08 Civ. 9361 (PGG), 2010 WL 2465488, at *3 (S.D.N.Y. June 16, 2010). "Because 
the FLSA is a remedial act, its exemptions . . . are to be narrowly construed." Martin v. Malcom 
Pimie, Inc., 949 F.2d 611, 614 (2d Cir. 1991)). 

The applicability of KPMG's affirmative defenses are not at issue on this motion, however; the 
only issue presently before the Court is whether Plaintiffs have made the preliminary showing to 
have their entitlement to overtime, and the applicability of these exemptions, litigated as a 
"collective action." 

To enable employees to enforce their rights under the FLSA, section 216(b) creates a private 
right of action to recover unpaid overtime compensation, and provides that employees may 
pursue their claims collectively: 

An action . . . may be maintained against any employer . . . in any Federal or State court of 
competent jurisdiction by any one or more employees for and in behalf of himself or themselves 
and other employees similarly situated. No employee shall be a party plaintiff to any such action 
unless he gives his consent in writing to become such a party and such consent is filed in the 
court in which such action is brought. 
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29 U.S.C § 216(b). The collective action procedure was designed to promote the "efficient 
adjudication of similar claims," so that "similarly situated" employees may pool resources to 
prosecute their claims. Lynch v. U.S. Auto. Assoc., 491 F. Supp. 2d 357, 367 (S.D.N.Y. 2007) 
(citing Hoffmann-La Roche Inc. v. Sperling, 493 U.S. 165 (1989)). Unlike Federal Rule of Civil 
Procedure 23, however, the FLSA only authorizes opt-in collective actions. Kress, 263 F.R.D. at 
626. 

There are three essential features in a FLSA collective action under section 216(b): 

First, in order to participate in a collective action, an employee must "opt-in," meaning the 
employee must consent in writing to join the suit and that consent must be filed with the court. 
Second, the statute of limitations runs on each employee's claim until his individual Consent 
Form is filed with the court. Third, to better serve the FLSA's "broad remedial purpose," courts 
may order notice to other potential similarly situated employees to inform them of the 
opportunity to opt-in in the case. 

Lynch, 491 F. Supp. 2d at 367 (citing Hoffman-La Roche, 493 U.S. at 173). 

Though section 216(b) neither explicitly provides for court-authorized notice nor requires it, it is 
`"well settled' that district courts have the power to authorize an FLSA plaintiff to send such 
notice." Gjurovich v. Emmanuel's Marketplace, Inc., 282 F. Supp. 2d 101, 103-04 (S.D.N.Y. 
2003) (quoting Hoffman v. Sbarro, Inc., 982 F. Supp. 249, 260 (S.D.N.Y. 1997)); Myers v. Hertz 
Corp., 624 F.3d 537, 555 n.10 (2d Cir. 2010) ("Thus certification is neither necessary nor 
sufficient for the existence of a representative action under FLSA, but maybe useful as a case 
management tool for district courts to employee in appropriate cases") (quoting Hoffman-La 
Roche, 493 U.S. at 169, 174)). Orders that authorize notice to be sent are commonly referred to 
as orders "certifying" that a case be litigated as a collective action. Damassia v. Duane Reade, 
Inc., No. 04 Civ. 8819 (GEL), 2006 WL 2853971 (S.D.N.Y. Oct. 5, 2006) (Lynch, J.). 

2. Overview of the FLSA's Two-Stage Certification Process 

Courts in the Second Circuit employ a two-stage process to determine whether such certification 
is proper. See, e.g., Raniere v. Citigroup Inc., ___ F. Supp. 2d ___, 2011 WL 5881926, at *22 
(S.D.N.Y. Nov. 22, 2011); Lynch, 491 F. Supp. 2d at 367-68; Cohen v. Gerson Lehrman Grp., 
Inc., 686 F. Supp. 2d 317, 327 (S.D.N.Y. 2010) ("The dominant approach among district courts 
in this Circuit is to conduct a two-phase inquiry in determining whether potential opt-in plaintiffs 
are `similarly situated.'"); Myers, 624 F.3d at 554 (approving of the two-step method in dicta). In 
the first stage, the Court makes a preliminary determination about whether the named plaintiffs 
and potential opt-in plaintiffs are sufficiently "similarly situated" to authorize the sending of 
notice and allow the case "to proceed as a collective action through discovery." Lynch, 491 F. 
Supp. 2d at 368. If the court finds that the named plaintiffs and potential opt-ins are indeed 
"similarly situated" with respect to their job duties/requirements; compensation and employer 
policies, the court "conditionally certifies" the collective action. Id. (citing Iglesias-Mendoza v. 
La Belle Farm, Inc., 239 F.R.D. 363, 367 (S.D.N.Y. 2007)). The plaintiffs then send court-
approved notice to potential members, who may elect to opt-in to the collective action by filing 

935



 6 

consent forms with the court, and the now-collective action proceeds to discovery. Id. Because 
the clock is running on the claims of potential opt-in plaintiffs all the while, conditional 
certification is to be decided early in the litigation process, so that class members' claims do not 
become time-barred. 

At the second stage — after discovery and upon the defendant's request — district courts must 
undergo a more stringent factual analysis to determine whether the collective action members are 
in fact similarly situated. Espinoza, 2011 WL 5574895, at *6; Indergit, 2010 WL 2465488, at *4. 
The court may decertify the action if the record reveals that the employees are not similarly 
situated; the claims of those who have opted in are then dismissed without prejudice to the filing 
of individual suits. Raniere, 2011 WL 5881926, at *23. 

Because this is a motion for conditional certification, the Court need only make a preliminary 
determination whether the Plaintiffs are "similarly situated." 

3. The Stage One Standard for Conditional Class Certification 

Neither the FLSA nor its implementing regulations define "similarly situated." Hoffman, 982 F. 
Supp. at 261. However, courts in this Circuit require that plaintiffs only make a `"modest factual 
showing' that [plaintiffs] and other putative collective action members `were victims of a 
common policy or plan that violated the law.'" Indergit, 2010 WL 2465488, at *3 (quoting 
Amendola v. Bristol-Myers Squibb Co., 558 F. Supp. 2d 459, 467 (S.D.N.Y. 2008)); Raniere, 
2011 WL 5881926, at *22 ("At this initial step, Plaintiffs need only provide `some factual basis 
from which the court can determine if similarly situated potential plaintiffs exist.'") (quoting 
Morales v. Plantworks, Inc., No. 05 Civ. 2349 (DC), 2006 WL 278154, at *2 (S.D.N.Y. Feb. 2, 
2006)); Hoffman, 982 F. Supp. at 261. This requirement does not mean that plaintiffs must show 
that each individual plaintiffs job duties are perfectly identical; rather, plaintiffs need only show 
that they are similar. Luque v. AT&T Corp., No. C 09-05885 CRB, 2010 WL 4807088, at *4 
(N.D. Cal Nov. 19, 2010); Raniere, 2011 WL 5881926, at *25 ("The issue here is not whether 
Plaintiffs and other Loan Consultants were identical in all respects, but `rather whether they were 
subject to a common policy to deprive them of overtime pay when they worked more than 40 
hours per week.'") (quoting Vaughan v. Mortg. Source LLC, No. CV 08-4737 (LDW) (AKT), 
2010 WL 1528521, at *7 (E.D.N.Y. Apr. 14, 2010)); La Belle Farm, 239 F.R.D. at 369 ("Thus, 
any factual variances that may exist between the plaintiff and the putative class do not defeat 
conditional class certification."). Such variances are more appropriately analyzed during the 
second — decertification — stage. La Belle Farm, 239 F.R.D. at 369. 

To meet this standard, plaintiffs must proffer `"substantial allegations' of a factual nexus between 
the named plaintiffs and potential opt-in plaintiffs with regard to their employer's alleged FLSA 
violation." Davis v. Abercrombie & Fitch Co., No. 08 Civ. 1859 (PKC), 2008 WL 4702840, at 
*9 (S.D.N.Y. Oct. 22, 2008) (citing Ayers v. SGS Control Servs., Inc., No. 03 Civ. 9078 (RMB), 
2004 WL 2978296, at *5 (S.D.N.Y. Dec. 21, 2004)); Indergit, 2010 WL 2465488, at *3. 
Plaintiffs can meet this burden by "relying on their own pleadings, affidavits, declarations, or the 
affidavits and declarations of other potential class members." Raniere, 2011 WL 5881926, at *22 
(quoting Hallissey v. Am. Online, Inc., No. 99 Civ. 3785 (KTD), 2008 WL 465112, at *1 
(S.D.N.Y. Feb. 19, 2008)); Kress, 263 F.R.D. at 629. Evidence outside the scope of the 
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complaint is properly considered for this purpose, but if defendants admit that the actions 
challenged by plaintiffs reflect a company-wide policy, it may be appropriate to find plaintiffs 
similarly situated based solely on plaintiffs' substantial allegations, without the need for 
additional evidence. Damassia, 2006 WL 2853971, at *3. 

Importantly, "Courts typically authorize dissemination of Section 216(b) notice upon a simple 
showing that other employees may also have been subjected to the employers' practice of 
`misclassifying'" employees as exempt. Lynch, 491 F. Supp. 2d at 370. 

"Because certification at this first early stage is preliminary and subject to reevaluation, the 
burden for demonstrating that potential plaintiffs are `similarly situated' is very low." Raniere, 
2011 WL 5881926, at *22 (citing Lynch, 491 F. Supp. 2d at 368). Other courts describe it as 
"minimal." See Damassia, 2006 WL 2853971, at *3. This low burden is consistent with the 
"broad remedial purpose of the FLSA." Raniere, 2011 WL 5881926, at *22 (quoting Spicer v. 
Pier Sixty LLC, 269 F.R.D. 321, 336 (S.D.N.Y. 2010)); Hoffman-La Roche, 493 U.S. at 173 
(1989); Hoffman, 982 F. Supp. at 262 (citing cases discussing the broad remedial purpose of the 
FLSA). 

In ascertaining whether potential opt-in plaintiffs are similarly situated, courts should not weigh 
the merits of the underlying claims. Lynch, 491 F. Supp. 2d at 368; Shajan v. Barolo, Ltd., No. 
10 Civ. 1385 (CM), 2010 WL 2218095, at *1 (S.D.N.Y. June 2, 2010) ("Weighing of the merits 
is absolutely inappropriate."). The court is not to "resolve factual disputes, decide substantive 
issues going to the merits, or make credibility determinations." Lynch, 491 F. Supp. 2d at 368-
69; Hoffman, 982 F. Supp. at 262 ("the Court need not evaluate the merits of plaintiffs' claims in 
order to determine that a definable group of `similarly situated' plaintiffs can exist here"). District 
courts "must take care to avoid even the appearance of judicial endorsement of the merits of the 
action." Hoffman-La Roche, 493 U.S. at 174. 

Significantly, Federal Rule of Civil Procedure 23's requirements for class certification do not 
apply to the certification of a collective action under the FLSA. Espinoza v. 953 Assocs. LLC, 
No. 10 Civ. 5517 (SAS), 2011 WL 5574895 (S.D.N.Y. Nov. 16, 2011); Vogel v. Am. Kiosk 
Mgmt., 371 F. Supp. 2d 122, 127 (D. Conn. 2005) ("The prevailing view in the Second Circuit, 
and in other Circuits, is that actions . . . pursuant to section 216(b) of the FLSA are not subject to 
Rule 23 requirements and principles."); La Belle Farm, 239 F.R.D. at 368. As a result, the 
"similarly situated" standard is "considerably more liberal than class certification under Rule 23." 
La Belle Farm, 239 F.R.D. at 368. 

The fact that Rule 23 standards are not applied when conditionally certifying section 216(a) 
overtime classes means that the Supreme Court's recent seminal class action decision in Wal-
Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), is in applicable in the FLSA context. Dukes 
originated as a Title VII class action under Rule 23. In Dukes, the Supreme Court held that Rule 
23's "commonality" requirement requires that the claims of a class of plaintiffs "must depend on 
a common contention . . . of such a nature that it is capable of classwide resolution — which 
means that determination of its truth or falsity will resolve an issue that is central to the validity 
of each one of the claims in one stroke." Id. at 2551. To ascertain whether the claims asserted by 
the named plaintiffs in a Rule 23 case are sufficiently "common" and "typical" of the claims 
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asserted by the entire class, a court must often make some preliminary assessment of the merits 
of the case. Id. at 2551-52. However, nothing in Dukes speaks to an FLSA case, where it is well-
established that Rule 23's requirements do not apply, and conditional certification is predicated 
on the substantial similarity of class members' job situations, rather than on showings of 
numerosity, commonality, and typicality. La Belle Farm, 239 F.R.D at 368. 

Furthermore, in Dukes, the resolution of the plaintiffs' Title VII claims depended on the reasons 
for each individual employment decision. There, the Supreme Court was concerned that, 
"Without some glue holding the alleged reasons behind all of Wal-Mart's those decisions 
together, it will be impossible to say that examination of all the class members' claims for relief 
will produce a common answer to the crucial question why was I disfavored." Dukes, 131 S. Ct. 
at 2552. Here, however, "the FLSA claims before this Court do not require an examination of the 
subjective intent behind millions of individual employment decisions; rather, the crux of this 
case is whether the company-wide policies, as implemented, violated Plaintiffs' statutory rights." 
Creely v. HCR Manor care, Inc., No. 3:09 CV 2879, 2011 WL 3794142, at *1 (N.D. Ohio July 1, 
2011); see also Ware v. T-Mobile USA, ___ F. Supp. 2d __, 2011 WL 5244396, at *6 (M.D. 
Term. Nov. 2, 2011). In other words, KPMG's alleged policy of classifying all Audit Associates 
as exempt is the "glue" that the Supreme Court found lacking in Dukes. 

B. Plaintiffs Have met the Stage One "Similarly Situated" Standard 

Plaintiffs say that all Audit Associates are similarly situated insofar as they are misclassified as 
exempt employees and so were denied overtime benefits in violation of the FLSA. KPMG 
responds that that Plaintiffs' action is not suitable for conditional certification because whether 
Plaintiffs and potential opt-in plaintiffs are similarly situated or fall into the professional and/or 
administrative exemptions to the FLSA's overtime requirements requires a "fact-intensive 
inquiry into the character of the actual work performed by that employee." (Opp'n at 4-5, 22-29.) 

As noted above, the FLSA's overtime requirements do not apply to "any employee employed in a 
bonafide executive, administrative, or professional capacity." 29 U.S.C. ¶ 213(a)(1). Whether 
Plaintiffs and potential opt-in plaintiffs are exempt from the FLSA's overtime requirements 

turns on whether their individual "primary duties" involved "the performance of work requiring 
advanced knowledge in a field of science of learning customarily acquired by a prolonged course 
of specialized intellectual instruction," and/or "the performance of office or non-manual work 
directly related to the management or general business operations of the employer or the 
employer's customers, including the exercise of discretion and independent judgment with 
respect to matters of significance. 

(Opp'n at 4-5 (quoting 29 C.F.R. § 541.300 et seq. (professional exemption); 29 C.F.R. § 
541.200 et seq. (administrative exemption).) Thus, KPMG argues, as the statute contemplates, 
that the question of whether an employee qualifies as exempt is determined by an individual 
employee's specific job duties. 

Whether employees qualify and professionals or administrators presents a fact-specific, inquiry. 
See 29 C.F.R. § 541.700. However, courts here and elsewhere frequently find that this does not 
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preclude conditional certification of collective actions. Cohen, 686 F. Supp. 2d at 329-30; 
Francis v. A&E Stores, Inc., No. 06 Civ. 1638 (CS) (GAY), 2008 WL 4619858, at *3 n.3 
(S.D.N.Y. Oct. 16, 2008). "Where . . . there is evidence that the duties of the job are largely 
defined by comprehensive corporate procedures and policies, district courts have routinely 
certified classes of employees challenging their classification as exempt, despite arguments about 
`individualized' differences in job responsibilities." Damassia, 2006 WL 2853971, at *7. 

The record before this Court indicates that all Audit Associates at KPMG are "similarly situated" 
for collective action purposes, at least preliminarily. Plaintiffs have more than satisfied their 
minimal burden by showing that `"there are other employees . . . who are similarly situated with 
respect to [1] their job requirements . . . [2] their pay provisions,' . . . [and] who are [3] classified 
as exempt pursuant to a common policy or scheme." Myers, 624 F.3d at 555 (quoting Morgan v. 
Family Dollar Stores, Inc., 551 F.3d 1233, 1259 (11th Cir. 2008)). 

Job Duties/Requirements. Plaintiffs have submitted pleadings, affidavits, and other evidence 
sufficient to establish that they are similarly situated with respect to their job duties and 
requirements. KPMG acknowledges that all potential collective action members "share the same 
title" and "work in the same audit function." (Transfer Mot. at 5; ECF No. 14.) Plaintiffs and all 
potential Audit Associate opt-in plaintiffs appear to have similar educational backgrounds; none 
was a CPA when hired. Plaintiffs all allege that they underwent uniform training that described 
the "steps of a customer audit from beginning to end." Plaintiffs offer declarations from six 
individuals who worked in six different states — Florida, Nebraska, New Jersey, New York, 
Texas, and Washington — demonstrating that, as Audit Associates, they performed essentially 
the same job duties as Audit Associates elsewhere. (Pippins Decl. ¶¶ 1, 13-23; Schindler Decl. ¶¶ 
1, 13-23; Bradley Decl. ¶¶ 1, 13-23; Lambert Decl. ¶¶ 1, 13-23; Young Decl. ¶¶ 1, 13-23; 
Litchfield Decl. ¶¶ 13-15.) All Audit Associates are required to "follow detailed guidelines and 
standards that had been developed by KPMG" that do not vary by customer. Plaintiffs allege that 
they "did not have authority to deviate from KPMG's procedures and protocols without approval 
from [their] supervisors." Plaintiffs likewise allege that they, as Audit Associates, were "never 
free from the immediate direction or supervision of the senior members" of their teams. Last, 
Plaintiffs contend that, based on their observations of other Audit Associates, all Audit 
Associates "performed the same or very similar primary duties." 

Plaintiffs' testimony that their job duties are similar in all relevant respects is supported by other 
evidence. See Kress, 263 F.R.D. at 630. KPMG's job description for the position of Audit 
Associate is identical across offices, as is its articulation of the job responsibilities performed by 
employees with the Audit Associates title. (See Swartz Decl. Ex. G; Butler Decl. Ex. A.) KPMG 
admits that all Audit Associates undergo the same basic training regimen, and that KPMG makes 
available audit guidance materials for its Audit Associates to use during the course of their jobs. 
(Opp'n at 11-12). The KAM — US states that Audit Associates must follow KPMG's policies 
and requirements regarding how KPMG teams are to conduct audits. (2008 Audit Workbook 
Supplement at 1.) 

It also appears that Audit Associates are governed by the same regulatory and professional 
standards in the performance of their duties. (See Holder Decl. ¶¶ 1, 13-14 (the duties and 
responsibilities of Audit Associates "arise under professional standards including generally 
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accepted accounting principles . . ., generally accepted auditing standards . . ., and audit 
standards promulgated by the Public Company Accounting Oversight Board"); Opp'n at 5-6, 10-
11.). See also In re Deloitte & Touche Overtime Litig., No. 11 Civ. 2461 (RMB) at 4 (S.D.N.Y. 
Dec. 16, 2011) (ECF No. 64) ("Accountant licensing laws and professional rules `uniformly 
limit' the Audit Class Members to `assisting Deloitte's CPAs in providing public accountancy 
services.'"). 

None of this should be surprising, since the accounting profession and the conduct of audits is 
hemmed by professional and regulatory rules and standards, as befits its role as a check on fraud 
in our economic marketplace. It would, rather, be shocking to learn that Audit Associates 
everywhere were not "similarly situated" in that they are constrained by uniform, explicit, and 
unvarying rules, whether imposed by KPMG, the profession, or the Government. That 
uniformity does not mean Audit Associates are entitled to overtime; they may well be similarly 
situated professionals or similarly situated administrative employees. But it does mean that they 
are similarly situated for FLSA purposes. 

Pay Provisions. It is undisputed that KPMG subjected Plaintiffs and other Audit Associates to 
the same compensation policies and practices. Audit Associates regularly worked more than 40 
hours a week, sometimes as many as 80 hours per week, and were not paid overtime. 

Common Policy. Plaintiffs allege that, "In order to avoid paying Audit Associates overtime 
premiums for hours they worked in excess of 40 in a workweek, KPMG has uniformly 
misclassified them as exempt from federal overtime protections." (First Am. Compl. ¶¶ 3, 59(b).) 
KPMG admits that it uniformly classifies all its Audit Associates as exempt from the overtime 
requirements of the FLSA. That uniform classification is done without regard to any special or 
individualized functions that any particular Audit Associate performs or where the Audit 
Associate works or what type of companies he/she audits; there is, in short, no person-by-person 
determination of exempt or non-exempt status. (See Ans. ¶¶ 26, 38 & Third Defense; see also 
Bien Decl. Ex. G (Court Transcript, dated June 16, 2011) 17:25-18:2.) "That [an employer] itself 
makes such a blanket determination is evidence that differences in the position, to the extent 
there are any, are not material to the determination of whether the job is exempt from overtime 
regulations." Damassia, 250 F.R.D. at 159. 

Based on the declarations and allegations, KPMG's policies and practices relative to the 
misclassification of Audit Associates do not vary, and instead affect all Audit Associates the 
same nationwide. Lynch, 491 F. Supp. 2d. at 370. "Such commonality in position, classification 
and treatment by [KPMG] constitutes a common scheme or plan that renders all [Audit 
Associates] similarly situated for FLSA purposes." Holbrook v. Smith & Hawken, Ltd., 246 
F.R.D. 103, 106 (D. Conn. 2007). 

This is not the first court to address whether Big Four accounting firm audit associates may be 
certified as a collective action pursuant to section 216(b) of the FLSA. In Kress v. 
PricewaterhouseCoopers, LLP, 263 F.R.D. 623 (E.D. Cal. 2009), the court found that notice to 
potential class members was appropriate in a substantially similar factual situation. In Kress, 
plaintiffs sought to certify a collective action under the FLSA of all persons employed as 
"associates" in defendant PricewaterhouseCooper's ("PwC") Attest Division. Id. at 621. PwC is 
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also one of the Big Four accounting firms, and PwC's Attest Division "largely performs audits 
for client companies." Id. at 627. As here, plaintiffs argued that PwC maintained a "company-
wide audit methodology and audit training program," and that "these policies effectively dictate 
all associates' duties and actions." Id. at 626-27. In finding that plaintiffs provided "some 
evidence of similarity" justifying notice, the court found that "all Attest Associate's job duties are 
similar in pertinent regards" based on plaintiffs' testimony (through declarations and depositions) 
and other evidence that: (1) plaintiffs adhered to PwC's uniform audit methodology (which was 
codified into an internet audit guide); (2) PwC provided uniform training programs; (3) PwC's 
procedures were uniform across the offices in which declarants worked; (4) plaintiffs were 
subject to a level of supervision pursuant to the professional rules governing accountants; and (5) 
the education level required for class members "may fall below the threshold of advanced 
knowledge" required under the professional exemptions. Id. at 630-31. The Court noted that 
"PwC concedes that the training, methodology, and professional standards are uniformly 
applicable" to class members, but rejected PwC's argument that there was "ample room for 
salient differences between class members' duties, as well as differences between the week-to-
week work of individual class members." Id. at 631. The court reasoned that PwC's "uniform 
training" and "supervision of class members . . . may allow class wide determination as to 
whether employees exercise discretion and independent judgment with respect to matters of 
significance," and that "the level of education required for class members may fall below the 
threshold of `advanced knowledge.'" Id. The court deferred resolution of the extent of plaintiffs' 
individual differences, and their legal significance, until the second stage. Kress, 263 F.R.D. at 
631. 

Likewise, in In re Deloitte & Touche Overtime Litigation, No. 11 Civ. 2461 (RMB) (S.D.N.Y. 
Dec. 16, 2011) (ECF No. 64) ("In re Deloitte"), my colleague Judge Berman recently granted 
conditional certification of a class of Deloitte — another Big Four accounting firm — Audit 
Assistants (this position corresponds to the job title at issue here), Audit Senior Assistants, 
Audits In-Charge, and Audit Seniors (collectively, "Audit Class Members"). The court found 
that plaintiffs had made the "modest factual showing" that they and other class members are 
similarly situated with regard to their job requirements and pay provisions, and that Deloitte 
uniformly classified them as exempt. The court found plaintiffs similarly situated with regard to 
their pay provisions because they regularly worked in excess of 40 hours per week and were 
never paid overtime. Id. at 2, 4. With respect to their job requirements, plaintiffs' declarations 
asserted that they "each performed non-exempt, clerical work to assist [CPAs] in the 
performance of audits," "each received training on how to complete an audit using Deloitte's 
audit methodology and procedures," and had an "inability to exercise independent judgment and 
discretion with respect to matters of significance." Id. at 2-3. The court also found that Audit 
Class Members labored under a common policy because Deloitte classified each Audit Class 
Member as exempt from the FLSA's overtime provisions under the administrative and 
professional exemptions "without making any person-by-person exemption determination." Id. at 
2, 4-5. Lastly, following Kress, the court held that plaintiffs demonstrated that Deloitte's 
"misclassification" of Audit Class Members as exempt "may be determined on a collective 
basis." Id. at 5 (citing Kress, 263 F.R.D. at 631). See also Brady v. Deloitte & Touche LLP, No. 
C-0800177 (SI), 2010 WL 1200045, at *7-8 (N.D. Cal. Mar. 23, 2010) (certifying a class of non- 

licensed Deloitte Audit Assistants, Audit Senior Assistants, Audits In-Charge, and Audit Seniors 
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under the stricter Federal Rule of Civil Procedure 23). 

Like the courts in Kress and In re Deloitte, I find that Plaintiffs have shown that they are 
similarly situated, and that KPMG's alleged misclassification of Audit Associates as exempt 
from overtime pay requirements "may be determined on a collective basis." Kress, 263 F.R.D. at 
630. "The extent of the individual differences, and their legal significance (both with regard to 
similarity and to the ultimate question of exemption), [may be] a contested and difficult 
question." Id. After developing the record, KPMG will have an opportunity to suggest why 
plaintiffs are incorrect; either about the uniformity of the Audit Associates' experience or about 
their status as professionals or administrators even if their experience is uniform. But that time is 
not now. Plaintiffs have made the required modest showing that they were subject to certain 
wage and hour practices at their workplace and, "to the best of their knowledge, and on the basis 
of their observations, their experience was shared by members of the proposed class." La Belle 
Farm, 239 F.R.D at 368. 

To counter plaintiffs' showing, KPMG predominately relies on Guillen v. Marshalls of MA, Inc., 
750 F. Supp. 2d 469 (S.D.N.Y. 2010), but that case is inapposite. In Guillen, plaintiffs — 
assistant store managers based in New York — sought nationwide certification of a collective 
action based solely on declarations from New York area assistant store managers. Plaintiffs 
conceded that defendant's — Marshalls retail stores — "idealized job descriptions" described 
"facially lawful standardized company policies." Plaintiffs claimed, however, that they spent "the 
majority of their work time performing [non-exempt] duties." Id. at 476. The Guillen court did 
not certify a collective action, finding that absent a common job description or any testimony 
concerning whether stores outside of New York stores operated in a similar manner, plaintiffs 
offered no common thread demonstrating that potential opt-in plaintiffs were similarly situated 
across the nation. But even without the common policy, the court in Guillen signaled its 
willingness to entertain a "future application based on the current record that seeks notification 
with respect to [assistant store managers] at a more limited group of Marshalls stores." Id. at 480 
(emphasis added). At its core, Guillen merely stands for the proposition that a court cannot 
certify a nationwide class without some showing that plaintiffs across the nation are similarly 
situated. 

Plaintiffs here do not allege that KPMG's job descriptions are "idealized" or that they were "not 
given job duties in conformity with" KPMG's job descriptions. Nor did Plaintiffs submit 
declarations from employees in only one region of the country, or testify that they are unaware of 
the job duties of employees in other regions. Guillen does not suggest that Plaintiffs have any 
burden whatsoever to "prove" at this stage that the job description under which they labored 
unlawfully exempted Plaintiffs from the FLSA's overtime protections. 

KPMG's other arguments are essentially misplaced merits arguments, which are inappropriately 
considered at this preliminary stage. KPMG has provided the Court with a substantial amount of 
material to support its argument that Audit Associates are properly classified as exempt, 
including 13 declarations of current and former Audit Associates, select portions of Plaintiffs' 
deposition testimony, declarations of two KPMG Partners, and an expert declaration. But in this 
District, courts may authorize dissemination of section 216(b) notice upon "a simple showing 
that other employees may also have been subjected to the employers' practice of 
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`misclassifying.'" Lynch, 491 F. Supp. 2d at 370. This first stage is not the appropriate time to 
"resolve factual disputes, decide substantive issues going to the merits, or make credibility 
determinations." Id. at 368-69; see also Hoffman-La Roche, 493 U.S. at 174 (during the notice 
process, courts "must take care to avoid even the appearance of judicial endorsement of the 
merits of the action."); Shajan, 2010 WL 2218095, at *; In re Deloitte at 4; To balance the 
parties' competing affidavits at this stage would require the Court to determine the facts, 
determine credibility of the affiants, and resolve legal contentions, all of which the conditional 
certification and potential later decertification process is structured so as to avoid. Raniere, 2011 
WL 5881926, at *25; see also Romero v. Flaum Appetizing Corp., No. 07 Civ. 7222 (BSJ), 2009 
WL 2591608, at *4 n.3 (S.D.N.Y. Aug. 17, 2009); Lynch, 491 F. Supp. 2d at 368; Fasanelli v. 
Heartland Brewery, Inc., 516 F. Supp. 2d 317, 322 (S.D.N.Y. 2007); Indergit, 2010 WL 
2465488, at *4; Damassia, 2006 WL 2853971, at *3; Hoffman, 982 F. Supp. at 262. Early 
certification of a collective action exists to help develop the factual record, not put an end to an 
action on an incomplete one. Kress, 623 F.R.D. at 629. 

KPMG also contends that Plaintiffs are not similarly situated to potential opt-in plaintiffs 
because Plaintiffs' characterization of their work as "routine, low-level clerical and physical 
tasks" could harm the potential opt-in plaintiffs' current or future application for CPA licenses. 
(Opp'n at 15-17.) I am unmoved by KPMG's effort to place itself in loco parentis to its Audit 
Associates. Defendant can hardly argue on one hand that its trusts its Audit Associates to 
"exercise professional skepticism and judgment," yet contend that those same Audit Associates 
need to be protected from the implications of deciding whether to opt-in to a collective action or 
not. If other Audit Associate want to join the collective action and "undermine their ability to 
make a certification regarding their work at KPMG" — in other words, if potential class 
members wish to shoot themselves in the foot in order to claim entitlement to overtime — they 
are adults, and it is on their heads. 

B. Notice Should Be Sent in Court-Approved Form 

Plaintiffs contend that their proposed notice (Swartz Decl. Ex. I (the "Proposed Notice")) is 
"timely, accurate, and informative" (Mot. for Cond. Cert, at 18 (quoting Hoffmann-La Roche, 
493 U.S. at 172)) and "consistent with notices routinely approved by Courts in this District" 
(Reply at 19). For the most part, I agree. 

KPMG counters that the Court should reject the Proposed Notice, and instead order the parties to 
meet-and-confer regarding: (1) the text of the proposed notice; and (2) the use of a third-party 
administrator to handle any required notice. (Opp'n at 33-34.) KPMG further argues that the 
Proposed Notice contains the following defects: (1) it does not inform potential plaintiffs that 
opting in to the litigation could affect applications for or currently held accounting licenses; (2) 
the statement that this "collective action lawsuit may affect your legal rights" is misplaced in the 
collective action context; and (3) it "inappropriately advises potential opt-in plaintiffs not to seek 
other counsel." (Opp'n at 33 n.23.) KMPG also argues that Plaintiffs improperly seek access to 
personal data about Audit Associates, such as telephone and Social Security numbers, and that 
they should not have to post the form of notice at KPMG job locations. 
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The Proposed Notice is indeed similar to those approved in this District and others. See, e.g., 
Johnson v. Brennan, No. 10 Civ. 04712 (S.D.N.Y.) (Bien Decl. Ex. L); In re Deloitte & Touche 
Overtime Litig., No. 11 Civ. 2461 (RMB) (S.D.N.Y. Dec. 16, 2011) (ECF No. 64); Kress v. 
PricewaterhouseCoopers, LLP, No. 2:08-cv-00965-LKK-GGH (E.D. Cal. Jan. 11, 2010) (ECF 
No. 94). I reject KPMG's suggestion that the Proposed Notice must "inform potential plaintiffs 
that opting in to the litigation may affect their current or contemplated accounting license(s)," 
(Opp'n at 33 n.23); that appears calculated to "discourage putative class members from 
participating," see Shajan, 2010 WL 2218095, at *2, and, frankly, I have no idea whether or not 
it is true (and suspect that it is not). The notices approved in Kress and In re Deloitte, did not 
include any information of this sort. See In re Deloitte & Touche Overtime Litig., No. 11 Civ. 
2461 (RMB) (S.D.N.Y. Dec. 16, 2011) (ECF No. 64); Kress v. PricewaterhouseCoopers, LLP, 
No. 2:08-cv-00965-LKK-GGH (E.D. Cal. Jan. 11, 2010) (ECF No. 94). 

I do believe that there need to be a few modest changes to the form of Proposed Notice. First, the 
"[Date to Be Determined by Court]" should be set at "three years prior to the date of this order," 
Shajan, 2010 WL 2218095, at *1. Second, Paragraph 7 should be modified to remove the 
reference to "100% (double)." And third, Paragraph 15 of the Proposed Notice should be 
modified to state that anyone who joins in the collective action has the right to hire his/her own 
attorney to represent him/her, at his/her own expense. 

KPMG argues that, due to privacy concerns, it should not be required to turn over the telephone 
and Social Security numbers of potential opt-in plaintiffs. (Opp'n at 34.) But such information is 
routinely turned over to plaintiffs' counsel for purposes of notifying potential class members. 
Shajan, 2010 WL 2218095, at *1; Raniere, 2011 WL 5881926, at *29 (collecting cases, and 
finding that courts often direct defendants to produce "the names, last known addresses, 
telephone numbers (both home and mobile), e-mail addresses, and dates of employment" of 
potential opt-in plaintiffs after conditionally certifying a collective action); Bifulco v. Mortg. 
Zone, Inc., 262 F.R.D. 209, 217 (E.D.N.Y. 2009) (collecting cases); see also Capsolas v. Pasta 
Res., Inc., No. 10 Civ. 5595 (RJH), 2011 WL 1770827, at *5 (S.D.N.Y. May 9, 2011). 

Although plaintiffs did not ask for Audit Associates' email addresses until they filed their Reply, 
(Reply at 20), I nonetheless conclude, given the reality of communications today, that the 
provision of email addresses and email notice in addition to notice by first class mail is entirely 
appropriate. See Raniere, 2011 WL 5881926, at *29. 

In response to KPMG's objections, Plaintiffs have agreed to refrain from seeking potential opt-in 
plaintiffs' Social Security numbers for the time being, and will only request the numbers for 
individuals whose notices are returned as undeliverable. (Reply at 20.) Should Plaintiffs require 
potential opt-in plaintiffs' Social Security numbers in the future, Plaintiffs must submit a list of 
individuals whose notices were returned as undeliverable, and: 

Provide a fully executed agreement to maintain confidentiality regarding the use of Social 
Security numbers within five days of [their request for potential opt-in plaintiffs' Social Security 
numbers]. The agreement shall state that the numbers will be maintained by counsel alone (no 
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outside consultants) and used solely to perform skip trace for notices returned as undeliverable; 
that all copies of the numbers, including any program or other document created using the 
numbers, will be destroyed once the skip trace analysis is completed; and that counsel will 
certify, in writing, that the terms of this order have been adhered to once the destruction of this 
data is complete. 

Shajan, 2010 WL 2218095, at *2; Rosario v. Valentine Ave. Discount Store, Co., Inc., ___ F. 
Supp. 2d ___, 2011 WL 5244965, at * 11 (E.D.N.Y. Nov. 2, 2011) ("If plaintiff is unable to 
effectuate notice on some potential opt-in plaintiffs with the information that is produced, 
plaintiff may renew his application for additional information regarding those specific 
employees."). 

Given the comprehensiveness of the personal information that KPMG is required to provide to 
Plaintiffs' counsel, there is no need for KPMG to post the notice in the workplace. Shajan, 2010 
WL 2218095, at *2. 

KPMG requests that a third-party administrator issue the notice. Plaintiffs would rather issue the 
notice themselves, without an administrator. So long as Plaintiffs are prepared to assume the 
burden of issuing notice while engaged in the below-outlined merits discovery, Plaintiffs are 
welcome to issue the notice. See Diaz v. Scores Holding Co., No. 07 Civ. 8718(RMB), 2008 WL 
7863502, at *5 n.2 (S.D.N.Y. May 9, 2008) (rejecting defendants' request for a third-party notice 
administrator). Plaintiffs should be aware, though, that if Plaintiffs' cost of issuing the notice 
exceeds that of a third-party administrator, the Court will take that into account when 
determining cost awards, should that become necessary. 

Therefore, I order that KPMG provide Plaintiffs, within 30 days, a computer-readable list 
containing all potential collective action members' names, last known mailing addresses, last 
known telephone numbers, email addresses, work locations, and dates of employment. Plaintiffs 
then have 30 days to send the notice to the putative members of the collective action. 

MERITS DISCOVERY 

Ordinarily, courts defer merits discovery until the opt-in period is concluded. In this case, it 
would be singularly inappropriate to do so. From the evidence thus far adduced, it appears to this 
Court that KPMG intends to argue that all Audit Associates fall within either the professional or 
the administrative exemption, as well as that individual Audit Associates are, by virtue of what 
they actually do, either professionals or administrators. Indeed, the undisputed evidence 
demonstrates that KPMG, as a matter of corporate policy, unilaterally classifies all Audit 
Associates as FLSA exempt, from the day they come to work and without regard to anything 
they have done (because they have not done anything at all) or anything they may be required to 
do (or else the uniform classification could not be made). KPMG cannot possibly defend its 
admitted corporate policy of classifying all Audit Associates as exempt from their date of hire 
without being able to make the argument that Audit Associates as a class fall within one of the 
exempt categories — regardless of any individual variations in their job duties from location to 
location, or audit to audit, or time to time. 
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The issue of whether all Audit Associates are, by virtue of either their educational attainments or 
job expectations, professionals or administrators, probably does not require much additional 
discovery, and may well be amenable to a motion for summary judgment at an early moment (in 
fact, it might be amenable to such a motion today). I am ordering that discovery relating to the 
issue of why all Audit Associates are classified as exempt, without regard to their personal 
situations, be conducted on an expedited basis, with an eye to having someone (probably 
Plaintiffs) move for summary judgment no later than April 27, 2012. Accordingly, all requests 
for admission, document discovery, and interrogatories directed to the issue of KPMG's reasons 
for classifying all Audit Associates — the entire job title — as exempt shall be propounded by 
February 3, 2012. Any party to whom such discovery requests is directed must object to any such 
request by February 17, 2012 (objections must be received in chambers by 5 PM on that date or 
they will be deemed waived — and by "received in chambers," I mean a physical non-electronic 
copy of the objections). Objections are to be forwarded to this Court, rather than to the 
Magistrate Judge. The objection to any particular request may be no longer than three sentences 
or 60 words, with no footnotes, 12 point type, and must explain in that brief and cogent statement 
why the request is objectionable (in other words, no boilerplate; if the alleged inquiry calls for 
irrelevant information explain why it is irrelevant). Confidentiality issues are NOT to prevent the 
filing of either objections or responses to discovery requests; the Court imposes at this point a 
blanket confidentiality and sealing order, which I will modify or lift altogether after I see what 
comes in. I do not want discussions over confidentiality orders to delay this discovery process. I 
will rule on all objections by February 24, 2012. Responses to any requests as to which objection 
is overruled must be made by March 2, 2012. Any depositions that are to be noticed on the issue 
of KPMG's corporate policy of classifying all Audit Associates as exempt must be noticed by 
March 9, 2012; depositions may be taken on three days' notice, and on three tracks per day, as 
needed. All discovery on the reasons for KPMG's practice of classifying the entire Audit 
Associate group as exempt shall conclude by April 6, 2012. 

If no motion for summary judgment is made on this issue by April 27, 2012, the Court will 
assume that both sides concede the existence of disputed issues of material fact and the issue will 
be tried. 

If this Decision and Order obviates the parties' pending discovery dispute {see ECF No. 109), 
please let the Court know within 48 hours. 

CONCLUSION 

For the foregoing reasons, the Court GRANTS Plaintiffs' motion for conditional class 
certification, court-authorized notice pursuant to section 216(b) of the FLSA, and an order 
directing KPMG to provide Plaintiffs, within 30 days, a computer-readable list containing all 
potential collective action members' names, last known mailing addresses, last known telephone 
numbers, email addresses, work locations, and dates of employment. 

The Clerk of the Court is directed to remove the motion at Docket No. 33 from the Court's list of 
outstanding motions. 
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