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30d TIPS AND TIPPED EMPLOYEES

[12/15/2016]

30d00 General.

(a) Tipped employees are subject to the section 6(a)(1) minimum wage. Section 3(m) of the
FLSA (see 29 USC 203(m)) permits an employer to claim a partial credit against its
minimum wage obligation to a tipped employee based on tips received by the employee.
This credit against wages due is called a tip credit. 29 CFR 531 contains further guidance on
this topic. The cash wage required under section 3(m), when an employer takes a tip credit,
is not a subminimum wage. Tipped employees are entitled to the full section 6(a)(1)
minimum wage, which may be comprised of both a direct or cash wage and a tip credit as set
forth in section 3(m). The terms “direct wage” and “cash wage” are used interchangeably in
the FOH when discussing the tip credit.

(b) Section 3(m) of the FLSA makes clear the intent of Congress to place on the employer the
burden of proving the amount of tips received by tipped employees and the amount of tip
credit, if any, which the employer may claim against its minimum wage obligations. The
employer may not claim a tip credit greater than the tips received. If the direct (or cash) wage
paid plus the tips received is less than the section 6(a)(1) minimum wage, the employer is
required to pay the balance on the regular pay day for the pay period so that the employee
receives at least the minimum wage with the combination of wages and tips.

(c) The language of section 3(m) was amended by the Small Business Job Protection Act of
1996. Effective 08/20/1996, section 3(m) provides:

“In determining the wage an employer is required to pay a tipped employee, the amount paid
such employee by the employee’s employer shall be an amount equal to – (1) the cash wage
paid such employee which for purposes of such determination shall not be less than the cash
wage required to be paid such an employee on August 20, 1996; and (2) an additional amount
on account of the tips received by such employee which amount is equal to the difference
between the wage specified in paragraph (1) and the wage in effect under section 206(a)(1) of
this title. The additional amount on account of tips may not exceed the value of the tips
actually received by an employee. The preceding two sentences shall not apply with respect
to any tipped employee unless such employee has been informed by the employer of the
provisions of this subsection, and all tips received by such employee have been retained by
the employee, except that this subsection shall not be construed to prohibit the pooling of tips
among employees who customarily and regularly receive tips.”
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The required cash wage to be paid a tipped employee on 08/20/1996 was not less than $2.13
per hour.

(d) FLSA 3(m) tip credit

The “FLSA 3(m) tip credit” is the tip credit an employer is permitted to claim against its
minimum wage obligations as determined by section 3(m). Under section 3(m), the sum of
the cash wage paid and the FLSA 3(m) tip credit will always equal the section 6(a)(1)
minimum wage.

(e) Tip credit principles

As amended in 1996, section 3(m) limits the tip credit an employer may claim against its
minimum wage obligations to “the difference between the wage specified in paragraph (1)
and the wage in effect under section 206(a)(1).” Thus, the FLSA 3(m) tip credit is capped at
the difference between the section 6(a)(1) wage and the direct or cash wage paid. The direct
wage paid may not be less than the cash wage required to be paid a tipped employee on
08/20/1996, which was $2.13 per hour. Under section 3(m), the direct wage paid may be
comprised of cash, board, lodging, or facilities in accordance with 29 CFR 531 and FOH 30c.
Because the FLSA limits the section 3(m) tip credit to the difference between the cash wage
paid and the federal minimum wage, for purposes of the FLSA, employees who are paid
using the 3(m) tip credit are paid the minimum wage for each hour they work in a non-
overtime workweek.

29 CFR 531.50

(1) Definition of tipped employee

A “tipped employee,” as defined in section 3(t) of the FLSA (see 29 USC 203(t)), is
any employee engaged in an occupation in which the individual customarily and
regularly receives more than $30.00 a month in tips.

Although some states define “tipped employee” differently, the definition in section
3(t) is used for FLSA enforcement purposes.

Tip provisions apply on an individual employee basis. An employer may claim the
tip credit for some employees even though the employer cannot meet the
requirements for others.

29 CFR 531.50(b)

(2) Tips are the property of the employee

A tip is a sum presented by a customer to the tipped employee as a gift or gratuity in
recognition of some service performed for him or her. See 29 CFR 531.52. The only
ways in which an employer may use its employee’s tips are through a valid tip pool,
as defined in FOH 30d04, or as a partial wage credit. See FOH 30d00(d) and FOH
32j18(h). These restrictions on an employer’s use of its employees’ tips apply even
when the employer has not taken a tip credit; in such a case, the employer may only
use its employee’s tips in furtherance of a valid tip pool.
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(3) Notice requirement

An employer cannot take an FLSA 3(m) tip credit unless it informs the tipped
employee of the provisions of section 3(m) prior to taking a tip credit. Where an
employer does not inform the tipped employee of the use of the tip credit, the full
minimum wage is due. See FOH 30d01(b).

29 CFR 531.59(b) states that the employer must inform its tipped employees, in
advance of taking the FLSA 3(m) tip credit, of the following requirements in section
3(m):

a. The amount of the cash wage that is to be paid to the tipped employee by the
employer, which may not be less than $2.13 per hour

b. The additional amount by which the wages of the tipped employee are
increased on account of the tip credit claimed by the employer

c. The amount of the tip credit claimed may not exceed the value of the tips
actually received by the employee

d. All tips received by the tipped employee must be retained by the employee
except for a valid tip pooling arrangement limited to employees who
customarily and regularly receive tips

e. An employer may not claim a tip credit for any employee who has not been
informed of these provisions

The WH-1088: Employee Rights under the FLSA (minimum wage poster) alone is
not sufficient to meet these regulatory requirements. See 29 CFR 531.59(b) and
WHD Opinion Letter FLSA (January 21, 1997).

(4) Deductions

a. Non-3(m) deductions when employer claims an FLSA 3(m) tip credit

When the employer claims an FLSA 3(m) tip credit, the tipped employee is
considered to have been paid only the minimum wage for all non-overtime
hours worked in a tipped occupation; however, for overtime hours the
employee’s regular rate may exceed the FLSA minimum wage. Because
section 3(m) caps a tipped employee’s hourly wage in a non-overtime
workweek at the minimum wage, an employer that claims an FLSA 3(m) tip
credit may not take deductions for non-3(m) costs (e.g., walkouts, cash
register shortages, breakage, cost of uniforms, etc.), because any such
deduction would reduce the tipped employee’s wages below the minimum
wage. Even when an employer pays more than the $2.13 minimum direct
wage, the employee will have only received the minimum wage, and non-
3(m) deductions cannot be made. For example, if an employer pays a direct
wage of $3.13, the FLSA 3(m) tip credit will be $4.12 ($7.25 - $3.13 =
$4.12), and the employee will have only received the minimum wage for all
non-overtime hours.
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b. Non-3(m) deductions when the employer does not claim an FLSA 3(m) tip
credit

Non-3(m) deductions may only be made from a tipped employee’s wages
when the employer does not claim an FLSA 3(m) tip credit and pays a direct
wage in excess of the minimum wage. For example, if an employee receives
$10.00 per hour in cash wages, the employer cannot claim an FLSA 3(m) tip
credit, and the employer may take up to $2.75 ($10.00 - $7.25 = $2.75) in
non-3(m) deductions from the employee’s hourly wage. See 29 CFR 531.37.

(5) Other laws

Where the FLSA and a state or local law regulating wages for tipped employees are
concurrently applicable, it is the employer’s responsibility to comply with the more
protective wage standard.

(f) Dual jobs

(1) When an individual is employed in a tipped occupation and a non-tipped
occupation—for example, as a server and janitor (i.e., dual jobs)—the tip credit is
available only for the hours the employee spends working in the tipped occupation,
provided the employee customarily and regularly receives more than $30.00 a month
in tips. See 29 CFR 531.56(e).

(2) 29 CFR 531.56(e) permits the employer to take a tip credit for any time the employee
spends in duties related to the tipped occupation, even though such duties are not
themselves directed toward producing tips.

(3) WHD staff will consult the Occupational Information Network (O*NET), an online
source of occupational information, and 29 CFR 531.56(e) to determine whether
duties are related or unrelated to the tip-producing occupation. Duties will be
considered related to the tipped occupation when listed as “core” or “supplemental”
under the “Tasks” section of the “Details” tab for the appropriate tip-producing
occupation in O*NET.

a. An employer may take a tip credit for any amount of time that an employee
spends on related, non-tipped duties performed contemporaneously with the
tipped duties—or for a reasonable time immediately before or after
performing the tipped duties—regardless whether those duties involve direct
customer service. See WHD Opinion Letter WH-502 (March 28, 1980),
which concludes that a server’s time spent performing related duties (e.g.,
vacuuming) after restaurant closing is subject to a tip credit. For example,
the core tasks currently listed in O*NET for waiters and waitresses (see the
O*NET Summary Report for waiters and waitresses) include: cleaning tables
or counters after patrons have finished dining; preparing tables for meals,
which encompasses setting up items such as linens, silverware, and
glassware; and stocking service areas with supplies such as coffee, food,
tableware, and linens. In addition, O*NET lists garnishing and decorating
dishes in preparation for serving as a supplemental task for waiters and
waitresses. An employer may take a tip credit for any amount of time a
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waiter or waitress who is a tipped employee spends performing these related
duties.

b. The WHD recognizes that there will be unique or newly emerging
occupations that qualify as tipped occupations under the FLSA for which
there is no O*NET description. See, e.g., WHD Opinion Letter FLSA2008-
18 (December 19, 2008) regarding itamae-sushi chefs and teppanyaki chefs.
For such tipped occupations, the duties usually and customarily performed by
employees in that specific occupation shall be considered related duties as
long as they are consistent with the related duties performed in similar
O*NET occupations. For example, in the case of unique occupations such as
teppanyaki chefs, the related duties would be those that are included in the
tasks set out in O*NET for counter attendants in the restaurant industry.

(4) An employer may not take a tip credit for the time an employee spends performing
any tasks not contained in 29 CFR 531.56(e), or in the O*NET task list for the
employee’s tipped occupation, or—for a new occupation without an O*NET
description—in the O*NET task list for a similar occupation. Some of the time spent
by a tipped employee performing tasks that are not related to a tipped occupation,
however, may be subject to the de minimis rule in 29 CFR 785.47.

See WHD Opinion Letter FLSA2018-27 (November 8, 2018).

[12/15/2016, 02/15/2019]
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	Structure Bookmarks
	(a) The preservation of microfilms for the periods required by 29 CFR 516 will satisfy the requirements relating to preservation of records, provided that adequate projection or other viewing equipment is available for inspecting the microfilms, and provided the employer is prepared to make any extensions, re-computations, or transcriptions which may be requested regarding the information contained on the microfilms. The employer should insure that the microfilms are clear reproductions of the original reco
	(a) In recording working time, insubstantial, or insignificant periods of time outside the scheduled working hours may be disregarded. The courts have held that such trifles are de minimis. This rule applies only where a few seconds or minutes of work are involved and where the failure to count such time is due to considerations justified by industrial realities. An employer may not arbitrarily fail to pay for any part, however small, of the employee’s fixed or regular working time. 
	(a) Where time records show elapsed time greater than the hours actually worked because of reasons such as employees choosing to enter their work places before actual starting time or to remain after their actual quitting time, the Wage and Hour Investigator (WHI) shall determine whether any time is actually worked in these intervals. If an employee came in early for personal convenience and did no work prior to the scheduled beginning time, a recording of the fact that the employee worked, for example, 8 h
	(a) WHIs may find in the payroll records a single figure (either daily or weekly) which represents the total hours actually worked plus 1⁄2 of the overtime hours, in lieu of separate entries for straight-time and overtime hours of work. This is particularly so where machine posting methods are used. For example, if an employee works 50 hours in the workweek and is entitled to overtime pay after 40 hours, the boosted hour posting will be 55 hours. The recordkeeping requirements are met in the case of hourly 
	(1) actual hours worked, 

	(a) No recordkeeping violation shall be charged where the employer is maintaining records in such detail as to be able to ascertain the information in the required individual items in the various sections of the regulation either upon direct review or through extension, re-computation, or transcription, and the employer is preserving the data for the periods specified. The use of symbols (such as checkmarks to indicate a regular day’s work) in lieu of showing the hours worked as numerals is acceptable, prov
	(a) A regional administrator (RA) may approve a request from an employer to post posters photographically reproduced in a reasonable and moderate size, provided there is no attempt to evade the posting requirements and the reproductions are of such size and so placed as to be read easily by the employees. 
	(a) The FLSA minimum wage rate is $3.35 per hour, effective 01/01/1981. 
	(a) Since the number of regularly scheduled work hours may be greater in long months than in short months, the strict allocation of a regular monthly salary to the hours worked within each month may result in a technical minimum wage violation in the longer months. However, for enforcement purposes, a regular monthly salary of $580.67 shall be considered as equivalent to a weekly wage of $134.00 and accepted as compliance with the $3.35 minimum wage requirement if it is compensation for 40 hours of work or 
	(a) The principles in FOH 32j02 shall be followed in determining compensation due employees in overtime workweeks. 
	(a) Many employers, especially in retail enterprises, compensate certain employees wholly or in part on a commission basis. The methods of computation and payment involving commissions vary widely (see 29 CFR 779.413) and the determination of minimum wage/overtime compliance must be made on the facts of each case. The general principles (except in circumstances where section 7(i) is applicable) are as follows: 
	(1) There is no requirement that wages be paid weekly, as long as some regular pay period (such as biweekly or monthly) is established by the employer. The only requirement is that employees receive prompt payment of the minimum wage covering all hours worked during the pay period. 
	a. The employer has established payment of a weekly draw against commissions and a monthly pay (settlement) period. The salesperson draws $125 a week against earned commissions. By the pay (settlement) date, the commission salesperson has earned $950 in commissions. The employer pays the salesperson $450 ($950 - $500 previously paid by weekly draw). This commission salesperson has been paid in compliance with the monetary requirements of the FLSA by being paid at least the minimum wage for all hours of work


	(a) Section 6(a)(4) of the FLSA permits an employer to calculate wages for seamen on the basis of a period longer than a workweek. For example, wages for such employees may be calculated over a longer period, such as for the entire voyage, on a monthly basis, or, in appropriate cases, on a yearly basis. In those cases where wages are calculated on other than a weekly basis, it is the responsibility of the employer to demonstrate that a pay period of such duration is in accordance with the established custom
	(a) A bonus or other payment which would not be considered a part of the regular rate may not be offset against the minimum wage due under the FLSA. However, where such payments would be considered a part of the regular rate, they are included with other wages for purposes of determining compliance with the minimum wage provisions of the FLSA. See 29 CFR 778.208 -.209. 
	(a) Governmental subsistence allowances to veterans for vocational training or to disabled handicapped veterans, as well as allowances furnished by a state to civilians for rehabilitation, are not considered wages and may not be used by the employer to offset wages which the employee is entitled to receive under the law. (b) No part of a veteran’s basic pension award or other grants made by the U.S. Department of Veterans Affairs during a veteran’s training period may be considered as wages paid by the empl
	(a) If no overtime has been worked in a workweek, no attempt shall be made to enforce a state or territorial minimum wage which is in excess of that provided in acts enforced by the WHD. However, the appropriate authorities shall be notified of the underpayment. 
	(a) Domestic service employees are within FLSA coverage by virtue of section 6(f). 
	(a) Wages may take the form of cash or facilities as defined in 29 CFR 531. An employer who claims furnished facilities (i.e., meals, lodging, or other) as wages must maintain the records required in 29 CFR 516.27. 
	(a) Section 3(m) of the FLSA permits an employer, under conditions specified in 29 CFR 531, to count toward its minimum wage obligation, the reasonable cost of furnishing board, lodging, or other facilities which are customarily furnished to employees. Section 3(m) also authorizes the Secretary of Labor to determine the fair value of the board, lodging, or other facilities based upon average cost to the employer or to groups of employers similarly situated, or on the average value to groups of employees. Wh
	(a) The reasonable cost of board, lodging, or other facilities may be considered as part of the wage paid an employee only where customarily furnished to the employee. This requirement is satisfied if either the facilities are furnished regularly by the employer to its employees or if the same or similar facilities are customarily furnished by other employers engaged in the same or similar trade, business, or occupation in the same or similar communities. However, customarily furnished does not require esta
	(a) The crediting by an employer of facilities furnished to employees as wages will depend on whether such facilities are furnished primarily for the benefit or convenience of the employee, as determined by the WHD. Where the primary benefit of such facilities is to the employer’s business interest, credit will be denied. The following are commonly viewed as furnished primarily for the benefit or convenience of employees: 
	(1) Meals 

	(2) Lodging 
	(2) Lodging 

	(3) Transportation 
	(3) Transportation 

	a. Transportation furnished employees between their homes and work (i.e., normal, daily home-to-work travel) where the travel time does not constitute hours worked is generally an “other facility.” However, transportation which is an incident of or necessary to the employment is not an “other facility.” See  regarding transportation of migrant and seasonal agricultural workers. 
	a. Transportation furnished employees between their homes and work (i.e., normal, daily home-to-work travel) where the travel time does not constitute hours worked is generally an “other facility.” However, transportation which is an incident of or necessary to the employment is not an “other facility.” See  regarding transportation of migrant and seasonal agricultural workers. 
	a. Transportation furnished employees between their homes and work (i.e., normal, daily home-to-work travel) where the travel time does not constitute hours worked is generally an “other facility.” However, transportation which is an incident of or necessary to the employment is not an “other facility.” See  regarding transportation of migrant and seasonal agricultural workers. 


	(5) Tuition expenses 
	(5) Tuition expenses 

	(6) Child care 
	(6) Child care 

	(a) The following are examples of items not considered bona fide other facilities under section 3(m) and 29 CFR 531, because they are provided primarily for the benefit or convenience of the employer: 
	(1) Electric power used for commercial production in the interest of the employer. 

	(5) Rental of uniforms where the wearing of a uniform is required by law, the employer, or by the nature of the work. 
	(5) Rental of uniforms where the wearing of a uniform is required by law, the employer, or by the nature of the work. 

	(a) Reasonable cost cannot exceed the actual cost to the employer. In deciding whether wage credits for facilities are in amounts permissible under section 3(m) and 29 CFR 531, experience and judgment must be used by WHIs and district directors. It should be kept in mind that the test in 29 CFR 531.3 is reasonable cost rather than market value or comparable prices. Reasonable cost does not include a profit to the employer. The cost of furnishing lodging and/or other facilities must be established based upon
	(a) Meals: food service establishments 
	(1) The reasonable cost of meals furnished by a food service establishment to its employees includes only the actual cost to the employer of the food, its preparation, and related supplies. Salary or wage costs, as distinguished from material or supply costs, may be claimed only to the extent that such salary or wage costs are shown to be directly attributable to the cost of providing meals to employees. If food preparation/serving employees of a food service establishment would be paid the same rate of pay

	(c) Lodging 
	(1) Adequate depreciation 
	(1) Adequate depreciation 

	a. For tax purposes, depreciation might be claimed under several line items for property involved in the furnishing of a facility. For example, an employer furnishing lodging might properly claim the depreciation of the building at one place; the depreciation of the beds at another; and the depreciation of linens at another. The addition of several such items of depreciation could be appropriate. Similarly, an employer might claim, in a single line item, depreciation on a greater piece of property than is i
	a. For tax purposes, depreciation might be claimed under several line items for property involved in the furnishing of a facility. For example, an employer furnishing lodging might properly claim the depreciation of the building at one place; the depreciation of the beds at another; and the depreciation of linens at another. The addition of several such items of depreciation could be appropriate. Similarly, an employer might claim, in a single line item, depreciation on a greater piece of property than is i
	a. For tax purposes, depreciation might be claimed under several line items for property involved in the furnishing of a facility. For example, an employer furnishing lodging might properly claim the depreciation of the building at one place; the depreciation of the beds at another; and the depreciation of linens at another. The addition of several such items of depreciation could be appropriate. Similarly, an employer might claim, in a single line item, depreciation on a greater piece of property than is i


	(d) Cost of operation 
	(1) Annual costs of operation incurred in furnishing lodging facilities must be considered in making reasonable cost determinations: these include interest on loans to purchase, maintain, or improve the lodging facility, taxes, repairs and maintenance, insurance, and utilities (e.g., electricity, water, sewers, garbage collection, fuel oil, and so forth.) Repair and maintenance expenses refer to the costs which are not included under capital improvements. Only the portion of those costs which are directly r

	(a) An employer may credit against cash wages owed employees the lesser of reasonable cost or fair value, in accordance with 29 CFR 531 and the principles in  -08, of facilities regularly provided to employees. 
	(a) Although sums paid by an employer under voluntary assignment of an employee to a third party for the benefit of the employee are not bona fide facilities, they may be deducted from the employee’s wages provided the employer does not directly or indirectly benefit. Deductions for administrative or bookkeeping expenses incurred by the employer in connection with such payments, however, are illegal to the extent that they cut into the minimum wage or overtime pay due under the FLSA. 
	(a) Where uniforms are required by law, employer, or type of work 
	(b) Cost of and time spent in maintaining uniforms 
	(1) Where employee uniforms require ironing, drycleaning, daily washing, commercial laundering, or other special treatment, because of heavy soiling in work usage or in order to meet cleanliness or appearance standards set by law, by an employer, or by the nature of the work, the employees must, absent documentation of the greater or lesser cost, be reimbursed for uniform maintenance costs which reduce their wages below the minimum wage in accordance with the amounts set forth in FOH 30c12(b)(3) below. 

	a. made of “wash and wear” materials, 
	a. made of “wash and wear” materials, 
	a. made of “wash and wear” materials, 


	(3) For enforcement purposes, the WHD will accept the payment to the employee of $3.35 per week or 67 cents per day as satisfying this requirement. 
	(3) For enforcement purposes, the WHD will accept the payment to the employee of $3.35 per week or 67 cents per day as satisfying this requirement. 

	(d) Other standards for determination of cost 
	(1) The enforcement position in FOH 30c12(b)(3) above does not prohibit the determination of the cost of laundering or maintaining uniforms from being made on some other basis, so long as the actual cost does not cut into required minimum wage or overtime compensation. For example, where an employer contracts with a laundry or rental service and in turn charges the employees or requires the employees to bear the cost directly, the actual cost may be used if reasonable. 

	(4) In preparing a case for settlement or for litigation, the enforcement position in FOH 30c12(b)(3) cannot be relied upon as a basis for action where the employer uses another basis for reimbursing employees for uniform maintenance expenses. 
	(4) In preparing a case for settlement or for litigation, the enforcement position in FOH 30c12(b)(3) cannot be relied upon as a basis for action where the employer uses another basis for reimbursing employees for uniform maintenance expenses. 
	(1) When an employee is required to purchase a uniform, the employee must be reimbursed for the cost of the uniform to the extent that the expense cuts into the minimum wage or overtime compensation required by the FLSA/PCA/SCA/CWHSSA. 
	(1) Although there are no hard-and-fast rules in determining whether certain types of dress are considered uniforms for purposes of section 3(m), the following principles are applicable: 
	a. If an employer merely prescribes a general type of ordinary basic street clothing to be worn while working and permits variations in details of dress, the garments chosen by the employees would not be considered to be uniforms. 


	(h) For the application of these principles on uniforms under SCA, see FOH 14f01 and 29 CFR 4.168(b). 
	(a) The reasonable cost or fair value of facilities furnished a migrant or seasonal agricultural worker are generally creditable as wages. However, see . Examples of facilities for which deductions or credits are generally permissible include: 
	(1) Meals and beverages actually furnished to the worker. 
	a. workers are required to live on the premises as a condition of employment or where for other reasons the housing primarily benefits the employer rather than the employee, or 


	(c) An employer who makes deductions from the wages of workers for board, lodging or other facilities or who furnishes such facilities to workers as additions to wages is required to maintain records substantiating the cost of such facilities in accordance with 29 CFR 516.27. 
	(1) Where the transportation is an incident of and necessary to the employment, it is for the benefit of the employer and no deduction may be made for the transportation of migrant or seasonal farmworkers that cuts into the minimum wage. For example, transportation of migrant or seasonal farmworkers from the pickup point and return to that point, or from the temporary labor camp to the fields or for the return trip is transportation that is an incident of and necessary to the employment. (2) Where the trans
	(1) Where the transportation is an incident of and necessary to the employment, it is for the benefit of the employer and no deduction may be made for the transportation of migrant or seasonal farmworkers that cuts into the minimum wage. For example, transportation of migrant or seasonal farmworkers from the pickup point and return to that point, or from the temporary labor camp to the fields or for the return trip is transportation that is an incident of and necessary to the employment. (2) Where the trans

	(a) Pursuant to 29 CFR 531.38, taxes which are assessed against an employee and which are collected by the employer and paid to the appropriate government agency may constitute wages. 
	(1) Where an employee receives the minimum wage of $3.35, the employer and the employee must each make a FICA contribution of 24 cents an hour ($3.35 x .0715 = .2395). 7.15 percent is the current FICA rate which is, of course, subject to change. 

	(2) Where the employer pays the employee’s FICA contribution, a smaller direct wage payment to the employee would normally be made. Because the amount of the direct payment to the employee is reduced, the employer’s FICA obligation, which is a percentage of that amount, would also be reduced. Since the employee and the employer contribute an equal percentage of FICA, the employee’s obligation (which the employer is assuming) has also been reduced. By reducing FICA expenses, this practice permits an employer
	(2) Where the employer pays the employee’s FICA contribution, a smaller direct wage payment to the employee would normally be made. Because the amount of the direct payment to the employee is reduced, the employer’s FICA obligation, which is a percentage of that amount, would also be reduced. Since the employee and the employer contribute an equal percentage of FICA, the employee’s obligation (which the employer is assuming) has also been reduced. By reducing FICA expenses, this practice permits an employer
	a. An employer may pay an employee $3.13 in direct wages and still meet the minimum wage obligation ($3.35 - $3.13) 1.0715 


	b. Where this practice is utilized, the employee’s direct wages and the FICA contribution paid on behalf of the employee by the employer must meet the statutory minimum wage. 
	b. Where this practice is utilized, the employee’s direct wages and the FICA contribution paid on behalf of the employee by the employer must meet the statutory minimum wage. 
	b. Where this practice is utilized, the employee’s direct wages and the FICA contribution paid on behalf of the employee by the employer must meet the statutory minimum wage. 


	(a) As an enforcement policy, the IRS standard business mileage rate found in IRS Publication 917, “Business Use of a Car” may be used (in lieu of actual costs and associated recordkeeping) to determine or evaluate the employer’s wage payment practices for FLSA purposes. The IRS standard business mileage rate (currently 28 cents per mile) represents depreciation, maintenance and repairs, gasoline (including taxes), oil, insurance, and vehicle registration fees. In situations where the IRS rate changes durin
	(a) Tipped employees are subject to the section 6(a)(1) minimum wage. Section 3(m) of the FLSA (see 29 USC 203(m)) permits an employer to claim a partial credit against its minimum wage obligation to a tipped employee based on tips received by the employee. This credit against wages due is called a tip credit. 29 CFR 531 contains further guidance on this topic. The cash wage required under section 3(m), when an employer takes a tip credit, is not a subminimum wage. Tipped employees are entitled to the full 
	(d) FLSA 3(m) tip credit 
	(e) Tip credit principles 
	(1) Definition of tipped employee 
	(1) Definition of tipped employee 

	(2) Tips are the property of the employee 
	(2) Tips are the property of the employee 

	(3) Notice requirement 
	(3) Notice requirement 

	a. The amount of the cash wage that is to be paid to the tipped employee by the employer, which may not be less than $2.13 per hour 
	a. The amount of the cash wage that is to be paid to the tipped employee by the employer, which may not be less than $2.13 per hour 
	a. The amount of the cash wage that is to be paid to the tipped employee by the employer, which may not be less than $2.13 per hour 


	(4) Deductions 
	(4) Deductions 
	a. Non-3(m) deductions when employer claims an FLSA 3(m) tip credit 


	b. Non-3(m) deductions when the employer does not claim an FLSA 3(m) tip credit 
	b. Non-3(m) deductions when the employer does not claim an FLSA 3(m) tip credit 
	b. Non-3(m) deductions when the employer does not claim an FLSA 3(m) tip credit 


	(5) Other laws 
	(5) Other laws 

	(f) Dual jobs 
	(1) When an individual is employed in a tipped occupation and a non-tipped occupation—for example, as a server and janitor (i.e., dual jobs)—the tip credit is available only for the hours the employee spends working in the tipped occupation, provided the employee customarily and regularly receives more than $30.00 a month in tips. See 29 CFR 531.56(e). 
	a. An employer may take a tip credit for any amount of time that an employee spends on related, non-tipped duties performed contemporaneously with the tipped duties—or for a reasonable time immediately before or after performing the tipped duties—regardless whether those duties involve direct customer service. See WHD Opinion Letter WH-502 (March 28, 1980), which concludes that a server’s time spent performing related duties (e.g., vacuuming) after restaurant closing is subject to a tip credit. For example,


	(a) General 
	(b) 3(m) requirements not observed 
	(1) A tip credit may not be retroactively included in back wage calculations 
	(1) A tip credit may not be retroactively included in back wage calculations 

	(2) Employee retention of tips when no tip credit is claimed 
	(2) Employee retention of tips when no tip credit is claimed 

	(a) The requirement that an employee must retain all tips does not preclude tip-splitting or pooling arrangements among employees who customarily and regularly receive tips. Employer-required, or mandatory, tip pools may only include employees who customarily and regularly receive tips. 
	(1) Waiters and waitresses 

	(3) Bellhops 
	(3) Bellhops 

	(6) Sushi chefs or teppanyaki chefs, who are similar to counter personnel because they have direct contact and interact with customers and prepare and serve meals to customers in the bar area or customer tables. 
	(6) Sushi chefs or teppanyaki chefs, who are similar to counter personnel because they have direct contact and interact with customers and prepare and serve meals to customers in the bar area or customer tables. 

	(c) It is not required that all employees who receive tips from a mandatory tip pool themselves receive tips from customers as long as they work in an occupation recognized as one in which employees customarily and regularly receive tips. The amounts retained by the employees who actually receive the tips, and those given to other pool participants, are considered the tips of the individuals who ultimately retain them, in applying the provisions of sections 3(m) and 3(t). 
	(i) Questions from WHD field staff regarding eligibility of employees to share in tip pooling arrangements that cannot be answered on the basis of these guidelines should be submitted through channels to the NO, Division of Enforcement Policy and Procedures, Fair Labor Standards Branch, for resolution. In the case of a host or hostess, head waiter, seater/greeter, and other employees not referred to above, facts should be developed showing the practices regarding their sharing of tips in the locality and ty
	(1) If an employer includes ineligible employees in a mandatory tip pool, or the employer retains tips from the pool, the tip pool is invalid. An employer may not utilize a 3(m) tip credit for an employee who contributes tips to an invalid mandatory tip pool. The employer must pay such an employee the full minimum wage, and must reimburse the employee in the amount of tips that were improperly utilized. 

	(a) When tips are charged to credit cards, the employer may reduce the amount of tips paid to the employee by the percentage charged by the credit card company (i.e., transactional fee). However, the employer cannot reduce the amount of tips paid to the employee by any amount greater than the transactional fee. For example, where a credit card company charges an employer 3 percent on all sales charged to its credit service, the employer may pay the employee 97 percent of the tips without violating FLSA. See
	(e) Cost of collecting tips charged on credit cards, over and above the amount charged by the credit card company 
	(1) the “time value of credit card collections,” 
	(1) the “time value of credit card collections,” 

	(a) General 
	(b) Examples 
	(1) These examples illustrate that the amount of the FLSA 3(m) tip credit will vary depending on the cash or direct wage paid to the employee. 
	(1) These examples illustrate that the amount of the FLSA 3(m) tip credit will vary depending on the cash or direct wage paid to the employee. 
	a. If the employer pays a cash wage paid of $2.13 per hour, it may claim a tip credit of $5.12 per hour ($7.25 - $2.13 = $5.12). 


	(a) The application of section 6(e)(2) of the FLSA is determined by the type of service contracted for and not by the type of establishment performing the service. Thus, for example, a laundry may provide linen supply service within the meaning of section 6(e)(2). 


